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3:8 Federal Communications Commission Reports 


BEFORE THE | 
FEDERAL COMMUNICATIONS COMMISSION 
WasHincton 25, D. C. : 


In the Matter of | 
‘ Amendment of Section 3.606, | 

Table of Assignments, Docket No. 11747 
Television Broadcast Stations | 
(Springfield, Ill.-St. Louis, Mo.) 


REPORT AND ORDER 
(Adopted: February 26, 1957) 


By THE Commission: CoMMISSIONERS McCoNNAUGHEY, CHAIRMAN, 
AND DOERFER DISSENTING IN PART AND CONCURRING IN PART AND 
ISSUING STATEMENTS; CoMMISSIONER Mack DISSENTING; CoMMIS- 
SIONER CRAVEN ABSTAINING FROM VOTING | 


1. The Commission has before it for consideration the proposals 
set out in its notice of proposed rulemaking issued in this proceeding 
on June 26, 1956, and subsequent further notices, for the reallocation 
of television channels in the Springfield, Ill., and St. Louis, Mo., areas. 
Interested parties have been afforded an opportunity to submit com- 
ments directed to the Commission’s proposals and to advance coun- 
terproposals, and we are now in a position to issue our report. 

2. The Commission last June issued its report and order in the 
general television allocation proceeding !n docket No. 11532 outlining 
a long-range program designed to improve the television allocation 
structure. At the same time, we considered what action might be 
taken to improve the opportunities for more effective competition 
among a greater number of stations in individual communities and 
areas pending a resolution of thé] nge program, which will 
require some years to implement. In ance of this interim pro- 
gram, a number of rulemaking proceedings sth as the instant one have 
been initiated proposing channel changes for various commun'ties. 

3. With resggct to Springfield, the Commission proposed to dein- 
termix the area, by shifting VHF channel 2 from S ringfield to St. 
Louis; Mo., and to add UHF channel 39 to Soenpaei as follows: 





Channel No. 
City 
Present Proposed 
Se ate eames pa eR 2519, 11,5003640:| 2a to a 
. Lou 7 Ea ee en ane ES FTL te tes t 42, 
SOR 71a A A iL I oe EN SSS eee ene 40. ee = 


1 Reserved for education. 
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On July 25, 1956, the Commission issued a notice of further prope 
rulemaking in the Springfield proceeding, concluding that the public 
interest would be served by assigning an additional UHF channel to 
Springfield and proposing to add channel 26 as a third commercial 
UHF outlet. Subsequently, on October 12, 1956, the Commission 1s- 
sued a second notice of further proposed rulemaking noting that chan- 
nel 36 has been in operation at St. Louis for some time and that there 
are many TV sets in the hands of the public in the area between St. 
Louis and Springfield capable of receiving this channel, and inviting 
arties to comment on a proposal to assign channel 36 to Springfield OY 
Nelotine it from St. Louis instead of adding channel 39 to Springfiel 
This proposal, it was pointed out, can be accomplished as follows: 





Channel No. 
City 
TET Na a UY amstea Meas oral Sel sha ann wipe te atch edd Pm 2, 20, } 66. 20, 26, 36, ? 66. 
Pe Tn 10 Fie it eae teriniacatthnathlinlionl chant titan altel ase at 4, 5,19, 11, 30, 36, 42.| 2, 4, 5,3 9, 11, 30, 42, 
ALC SOTEG IRC Bee eae meee nena 2" pasta Ape pr ee 49. 
Davenport, Iowa-Rock Island-Moline, Ill....---.- abn ten 4, 6, } 30, 36, 42..-_..] 4, 6, 130, 42, 68. 


1 Reserved for education. 


Signal Hill Telecasting Corp. operates station KTVI on channel 36 
in St. Louis, and the Commission advised that any additional pro- 
ceedings which may be necessary in order to delete KTVI’s present 
frequency would be instituted at a later date. 

4. On November 6, 1956, the Commission issued a memorandum opin- 
ion and order in this proceeding with t to a petition filed 
by Plains Television Corp. seeking to amend the Commission’s pro- 
posal to include the assignment of channel 2 to Terre Haute, Ind., in 
addition to St. Louis, as follows: 


Channel No. 
City 


Present Proposed 
SR OPYV CREP AU Onn ne ee aetna cee mmereneee 10, } 57, 63, 73_-..... 2. 10, } 57, 63, 73. 


1: Reserved for education. 


The Commission stated that this request should be considered in con- 
junction with the subject proceeding and that there was no necessity 
for amending the notice of rulemaking or for instituting further rule- 
making to incorporate the Terre Haute proposal, and that Plains could 


fully prosecute the proposal to shift channel 2 from Springfield to 
core aute as well as to St. Louis as a counterproposal in the pro- 
ceeding. 


5. In addition to the foregoing proposals, Cape Girardeau Tele- 
vision Co. submitted a counterproposal urging that channel 2 be as- 
signed to Cape Girardeau, Mo., rather than St. Louis; and Wabash 
Valley Broadcasting Corp., operator of station WITHI-TV on chan- 
nel 10 in Terre Haute, submitted a counterproposal urging that chan- 
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and Terre Haute. | 

6. Comments have been filed by interested parties: Plains Television 
Corp. (WICS) on channel 20 in Springfield; Prairie Television Co. 
(WTVP) on channel 17 in Decatur, Dl.; Signal Hill Telecasting 
Corporation (KTVI) on Channel 36 in St. Louis; Midwest Television, 
Inc. (WICA), on channel 3 in Champaign-Urbana, Ill.; American 
Broadcasting Co.; the Joint Council on Educational Television and 
the city of St. Louis support the proposal to shift channel 2 from 
Springfield to St. Louis. ABC also supports the assignment of 
channel 2 to Terre Haute in addition to St. Louis. WMAY-TYV, Inc., 
which holds a conditional grant on channel 2 in Springfield;  Sanga- 
mon Valley Corp., unsuccessful applicant for channel 2, and Cape 
Girardeau Television Co. oppose the Commission’s proposal.? Cape 
Girardeau filed comments supporting its own counterproposal to as- 
sign channel 2 to Cape Girardeau. Turner-Farrar Association 
(WSIT-TV) on channel 22 in Harrisburg, Ill., notes that the pro- 
posal to assign channel 2 to Cape Girardeau conflicts with its pending 
petition to employ channel 3 in Harrisburg. Reply comments were 
filed by Plains Television, Signal Hill, St. Louis Amusement Co., and 
St. Louis Telecast, Inc., supporting the proposal to assign channel 2 
from Sprirgfield to St. Louis. American Broadcasting Co. filed re- 

ly comments supporting the counterproposal to assign channel 2 to 
Se Louis and Terre Haute. Cape Girardeau Television Co. filed 
reply comments supporting its proposal to assign channel 2 to Ca 
Girardeau. Hirsch Broadcasting Co. (KFVS-TV) on channel 12 in 
Cape Girardeau filed reply comments opposing the Cape Girardeau 
counterproposal. : 

7. In our report and order issued last June outlining the proposals 
for interim action, we noted that because of the widely varying cir- 
cumstances in individual markets and the numerous factors bearing 
on the choice of techniques in any individual community or area, it 
would not be possible to formulate rigid criteria to be supplied to 
individual cases in order to indicate the course that would best serve 
the public interest in each community. We did conclude, however, 
that certain considerations would have a bearing on our decisions in 
the individual communities, and that in markets with one or more 
commercial VHF channels, the merits of proposals to eliminate a VHF 
would depend, in large part, on such factors as— ! 

(1) Whether significant numbers of people would lack service as 
a result of the elimination of the VHF channel. 
(2) Whether one or more UHF stations are operating in the area. 


20On June 29, 1956, after a comparative hearing, the Commission released a final de 
cision granting the application of WMAY-TV, Inc., but providing that ‘“* * * * the Com- 
mission may without further proceedings, substitute for channel 2 such other channel 
as may be assigned to ee instead of channel 2 in the rulemaking proceedings now 
ending in docket No. 11747 and subject to the further condition that no construction shall 
e commenced under the permit here granted until further order of the Commission to be 
issued subsequent to the conclusion of docket No. 11747 by the Commission and the speci- 
fication by the Commission of either channel 2 or such other channel as may be substi- 
tuted for it in docket No. 11747 as the channel on which WMAY-TV shail operate.” 

Sangamon Valley Television Corporation, 11 R. R. 783, 814. 
2 The Attorney General of the State of Illinois has also opposed the deletion of channel 

2 from Springfield. 
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(3) Whether a reasonably high proportion of the sets in use can 
receive UHF signals. | 
(4) Whether the terrain is reasonably favorable for UHF 


coverage. 

(5) Whether, taking into account all the local circumstances, the 
elimination of a VHF channel would be consistent with the 
objective of improving the opportunities for effective com- 
petition among a greater number of stations. 

Similarly, we noted that the desirability of assigning additional VHF 
channels to communities would depend principally upon— 

(1) Whether it is possible to locate the new transmitter so as to 
meet the minimum transmitter spacings. 

(2) Whether, in cases where it is necessary to move the channel 
from another city, there is greater need for the channel in the 
area to which it is proposed to be assigned. 

(3) Whether the addition of a new VHF assignment would be 
consistent with the objectives of improving the opportunities 
for effective competition among a greater number of stations. 

The proposals to delete VHF channel 2 from Springfield and te as- 
en this frequency elsewhere must be considered in the light of these 
actors. 

8. The Springfield area is predominantly UHF in the sense that 
a number of UHF stations are presently operating there and relatively 
little VHF service invades the area. Plains Lelevision Corp. operates 
UHF station WICS on channel 20 in Springfield, and Prairie Tele- 
vision Co. operates UHF station WTVP on channel 17 in Decatur, 
Tll., some 37 miles from Springfield. Other UHF stations operating 
in the general area are station WBLN on channel 15 in Bloomington, 
Ill., 56 miles distant? and WEEK-TV on channel 48 and WI BH 
on channel 17 in Peorta,-Hfll., 58 miles away.* Midwest Television, 
Inc., operates VHF station WICA on channel 3 in Champaign, II1., 
about 78 miles from Springfield. . 

9. The UHF character of the Springfield area is further evidenced 
by the high percentage of TV sets in the area capable of receiving 
UHF transmissions. The parties agree that virtually all sets in the 
Springfield area are equipped for UHF. Data in the record for 
June 1956 indicates that 100 percent of the sets in the Springfield 
metropolitan area and 99 percent of the sets in Sangamon County, 
Springfield’s home county, are equipped for UHF. Moreover, it 
appears that all sets now being sold in the Springfield area are 
equipped for UHF. The parties supporting deintermixture maintan 
that 87.1 percent of all television homes in the nine-county area 
surrounding Springfield can presently receive UHF.5 
__10. The flat terrain in the Springfield area is ideally suited for 
UHF propagation. This central Illinois farmland contains few hills 


*The Commission was recently notified that WBLN had ceased operation on February 
5, 1957, because of financial difficulties, but hoped to return to the air within a month. 

*The Commission is today issuing a report and order in the Peoria TV reallocation pro- 
eeeding (docket 11749) making Peoria an all-UHF community by shifting channel 8 to 
Davenport-Rock Island-Moline and by adding UHF channels 25 and 31 to Peoria. 

5 This hich saturation of UHF receivers can be contrasted with the situation in St. Louis, 
where 2 VHF stations are operating in addition to 1 UHF station, and where it is esti- 
mated that only 40 percent of the sets are converted for UHF. 
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or other prominent features which might restrict UHF coverage, and 
we are convinced that UHF can deliver satisfactory service in this 
area. | 

11. No viewers will lose existing service by the deletion of channel 2 
from Springfield since no station is presently operating on this fre- 
quency. The question remains, however, whether any areas that would 
receive service from a station on channel 2 in Springfield would not 
get service from any other station, i. e., the question of potential “white 
area.” Plains Television, the Springfield UHF operator, submits that 
only an insignificant number of persons in a small area southeast of 
Springfield in Fayette and Effingham Counties would not be within 
the grade B contour of at least one station if channel 2 is deleted from 
Springfield. This “white area” can be estimated to vary from 160 to 
350 square miles, depending on the assumptions of power and antenna 
height employed; and the population within this area, centered about 
60 miles ines of Springfield, is estimated to vary from 4,000 to 
8,000 persons. However, Plains submits data indicating that there is 
a 65 percent set saturation in the two counties in which the “white 
area” is situated. While we are unable to evaluate the quality of serv- 
ice obtained in this area or to determine the type of installation neces- 
sary to get service, it is probable that some service is now being pro- 
vided. The parties supporting deintermixture argue, moreover, that 
no areas would lack service if the UHF stations employ the authorized 
maximum power of 5,000 kw. They submit that the coverage afforded 
by UHF stations in the Springfield area operating with such power 
would be at least comparable to the coverage afforded by a station on 
channel 2. | 

12. WMAY-TYV, opposing deintermixture, submits no engineering 
showing with respect to possible loss of potential service by the dele- 
tion of channel 2 from Springfield. Sangamon Valley refers to a 
document that it submitted in an earlier proceeding last April, which 
reaches the conclusion that a “white area” of 499 square miles would 
result if channel 2 is not employed in Springfield. Cape Girardeau 
computes the “white area” that would result from deletion of channel 
2 at 351 square miles, alleging that this area would contain a popula- 
tion of 12,243 persons.’ : | 

13. Since any computation of the area and population that might ' 
lose service by the deletion of channel 2 from Springfield must be 
based on so many variables and intangibles and must assrme antenna 
heights and powers to be employed in the future, no precise computa- 
tion can be made. Moreover, the propagation curves presentlv avail- 
able and methods of computation do not permit precise computations ‘ 
of coverage at specific locations. The predictions in the record as to 
the potential “white area” vary from zero to 499 square miles. Fur- 
thermore, it should be emphasized that we are dealing here with po- 
tential “white area” not with the deletion of an existing service; and 


*This figure is based on the operating power and antenna height of exicting stations 
and assumes a power of 500 kw. at an antenna height of 900 feet for the UHF substitute 
for channel 2. The propagation curves set out in the rules are employed. 

7™Cape Girardeau’s figure is based on the methods set out in appendix A to the Com- | 
mission’s report and order issued last June, as amended by suggestions of the AFCCE. 
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as noted above, some service is presently being provided. In any 

event, it is expected that only a relatively small area and population 

Soe not receive any grade B service if channel 2 is not employed in 
ringfield. 

"4. The deintermixture proposal for the Springfield area does not 
contemplate the deletion of channel 2 from Springfield without its 
employment elsewhere, and the question of “white area” in Spring- 
field must also be examined from the standpoint of the use of the fre- 
quency that can be made in other communities and the areas and 
populations that might gain their only service from such new use. 
Although a number of proposals for the reassignment of channel 2 
would merely duplicate F channels already assigned, stations em- 

loying these frequencies in such communities as St. Louis and Terre 

{aute would be required to locate their transmitter some distance 
from the center of the community in order to meet minimum mil 
requirements. Accordingly, the new channels would not merely duph- 
cate the service of existing VHF stations but would provide service to 
areas and population presently not being served by the stations al- 
ready in the community. The record indicates that if channel 2 is 
employed in both St. Louis and Terre Haute, as proposed by some 
parties, an area of about 308 square miles containing almost 3,000 

rsons would receive a first grade B service. If channel 2 is employed 
in both Cape Girardeau and Terre Haute, as suggested by another 
party, an area of about 277 square miles containing 3,225 persons 
would be expected to receive a first grade B service. Thus, although 
deletion of channel 2 might result in a potential “white area” in the 
vicinity of Springfield, the use of channel 2 that can be made in other 
communities would afford service to “white areas” in other localities. 

15. We now turn to the possibilities for the employment of channel 
2 in the event this frequency is deleted from Springfield. The Com- 
mission initially proposed that channel 2 be shifted to St. Louis, but 
it was later noted that channel 2 could be employed in Terre Haute as 
well as St. Louis. Cape Girardeau Television suggests, in the alter- 
native, that channel 2 be assigned to Cape Girardeau, Mo., and to 
Springfield, where it is now assigned, or to Terre Haute. Channel 2 
cannot be employed in both St. Louis and Cape Girardeau. Finally, 
Wabash Valley, 2a VHF operator in Terre Haute, proposes that chan- 
ne] 2 be assigned to the communities of Salem, Ill., and Salem, Mo. 

16. One of the matters that the Commission indicated it would 
consider in the assignment of additional VHF channels is the possi- 
bility of employing the frequency in the new community so that all 
minimum mileage spacing requirements will be met. The record 
indicates that all of the proposals for the redeployment of channel 2 
from Springfield either meet the minimum assignment spacing re- 
quirements or that transmitter sites are available, in accordance with 
the rules, to provide the necessary minimum spacing and afford a 
principal-city signal over the community to be served. All of the 
proposnisngthere ore, meet the Commission’s technical requirements 

or the assignment of television channels. 

17. St. Louis ranks as the ninth metropolitan area in the country, 
with a 1950 population of 1,681,281. The population of the city is 


a. a 
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856,796. Three commercial VHF channels are now assigned. Sta- 
tions are operating on channels 4 and 5, and channel 11 is involved 
in a comparative proceeding. An educational station is operating 
on VHF channel 9 reserved for the purpose. Three UHF channels 
are assigned. Station KTVI operates on channel 36 and an applica- 
tion is pending for channel 30. No grade B or better television serv- 
ice from stations in other communities is received. The addition of 
channel 2 would represent a fourth commercial VHF outlet. The 
parties supporting the assignment of channel 2 to St. Louis submit 
that this city has a need for a wholly local programing service de- 
signed to serve the needs of the area, and contend that a fourth VHF 
station in St. Louis would provide the area with local program mate- 
rial and would be available for use by local advertisers. Conversely, 
they maintain that the operation of a VHF station in Springfield 
would merely eliminate or degrade the service of one or more UHF 
stations. | 

18. Terre Haute ranks as the 146th metropolitan area, with a 1950 
population of 105,160. The city population is 64,214. Three com- 
mercial channels, VHF channel 10 and UHF channels 63 and 73, are 
assigned. Wabash Valley operates station WTHI-TV on channel 
10. No applications have been submitted for the UHF channels. 
Two VHF channels in other communities, channel 4 in Bloomington, 
Ind., and channel 3 in Champaign, IIl., provide grade B service to the 
immediate vicinity of Terre Haute. The proposed station on channel 
13 in Indianapolis would provide grade B service to a part of the 
city. One UHF station on channel 24 in Danville, IIl., also provides 
some grade B service to Terre Haute. ABC supports the assignment 
of channel 2 to Terre Haute. : 

19. The 1950 population of Cape Girardeau is 21,578 persons. 
Three channels are presently assigned, VHF channel 12 and UHF 
channels 18 and 69. Hirsch Broadcasting Co. operates station KF VS— 
TV on channel 12. No applications have been filed for the UHF 
channels. A station on channel 6 in Paducah, Ky., would provide 
grade B service to Cape Girardeau. Cape Girardeau Television Co. 
urges that channel 2 should be assigned to this community, pointing 
out that this assignment can be made by retaining channel 2 in 
Springfield or shifting it to Terre Haute. Cape Girardeau submits 
that unless an additional VHF channel is assigned, this community 
wili continue indefinitely to be a one-station market since no use can 
be exvected to be made of the UHF channels. : 

20. Salem, Ill., has a 1950 population of 3,611 persons, and Salem, 
Mo., 6,159 persons. Wabash Valley Broadcasting Corp., 2 VHF 
operator in Terre Haute, proposes that channel 2 be assigned to both 
Salem, Ill., and Salem, Mo. This proposal would conflict with the 
assignment of channel 2 in Terre Haute, St. Louis, and Cape 
Girardeau. Neither Salem, Ill., nor Salem, Mo., has a local television 
assignment nor receives grade B service from any stations operating 
outside the community at this time. Service could be obtained from 
UHF channels assigned to nearby communities, however. Wabash 
Valley argues that there is a greater need for the service that would 
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be afforded by stations on channel 2 in the area surrounding Salem, 
Ill, and Salem, Mo., than in the St. Louis and Terre Haute areas. 
Wabash Valley alleges that there is no local television service within 
70 miles of Salem, Il., or within 90 miles of Salem, Mo.; that both 
communities are situated in important rural areas presently without 
VHF outlets; that the circulation of VHF sets in the area is “notably 
high”; that few UHF receivers are presently in the area; and that 
neither town will receive local service unless VHF channels are 
assigned. Opponents to the assignment of channel 2 to these com- 
munities argue that it is highly doubtful that anyone would attempt 
to operate television stations in either of these small communities. 
They point out that other channels are available for this area to 
provide service; for example, channels are assigned in Centralia, IIl., 
12 miles from Salem, Ill., and in Rolla, Mo., 23 miles from Salem, 
Mo., and contend that the establishment of stations in small com- 
munities such as these would do little to further the Commission’s 
objective of stimulating competition among a greater number of 
stations.® 

21. Coverage data for channel 2 in various combinations is supplied 
by Cape Girardeau Television, as follows: 


Within interference-free grade B 
contour 


Cities 

ee Population 
SteLouisi(siteswestiolicity)...- coccaccccLenckcscucccocassneseeuceconsense 10, 525 1, 970, 270 
TOES he DCLE CHELATE CCie secs iore te cant mee erare neers 7, AZ 471, 346 
ST etter pratense St inst tk atts 18, 067 2, 441, 616 
Ae I AR reer error eee acer nteteetereesien eceverenenemrerecseraiocmamuceeare 11, 100 544, 527 
pcre ena So ane Seed ed Sealine ae el ol Seale ap eal aa Seem alle 7, 723 476, 755 
Be aa eR aE a aan enn pane eS ae a eet 18, 823 1,021, 282 
eee ee a aan oe in Sl ate en ean on  aere 10, 000 497, 962 
Gn ERNE Ne ENON Rata capecns romecetonenie etmenaretaeeoeneseenmnepeesesercateniectenmmmmaneentana 8, 525 535, 549 
Mf Ce a) Ra RA Snare ten nr nn mn AR i ea 18, 525 1, 033, 511 


The foregoing tabulation demonstrates that the various combinations 
for the use of channel 2 would all serve substantially the same amount 
of area. However, with channel 2 sseienes to St. Louis, a greater 
populations would receive service. Cape Girardeau Television argues, 

owever, that its proposal for the assignment of channel 2 to Ca 
Girardeau instead of St. Louis would be more efficient since it would 
provide more service to areas with fewer VHF services. However, 
much of the area and population within a Cape Girardeau station’s 
grade B contour already receives service from one or more VHF sta- 
tions, and the greater majority would receive service from two or more 
VHF stations. 

_ 22. The porties urging deintermixture submit that on the basis of 
their knowledge of local conditions and the experience encountered by 


®In light of our conclusions rejecting Wabash Valley’s proposal for Salem, as set out 
below, coverage data with respect to this proposal is not discussed in detail. 


106509—57——_5 ! 22 F.C. C. 
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UHF stations in other markets similarly situated, the establishment 
of a VHF station in Springfield would effectively destroy UHF tele- 
vision in both Springfield and Decatur. Prairie Television, the VHF 
operator in Decatur, submits in this connection, that the VHF op- 
eration on channel 3 in Chanpaign: has already impaired its ability to 
compete and to render service in both Decatur proper and other parts 
of its service area; and it maintains that UHF cannot survive com- 
petition from an additional VHF station in this area. The deinter- 
mixture proponents submit that if channel 2 is deleted from Spring- 
fied, and channel 8 from Peoria as proposed in docket No. 11749, the 
bulk of the service areas of UHF stations in Springfield and im- 
mediate area will be free from VHF competition. Plains Television, 
the Springfield UHF operator, argues that if the Springfield-Decatur 
area is deintermixed, effective use can be made of assigned UHF chan- 
nels, but if channel 2 remains, the UHF frequencies will be wasted. 
It points out, on the other hand, that St. Louis and Terre Haute will 
derive no benefit from their UHF channels since their use is pre- 
cluded by the operation of local VHF stations as well as VHF service 
from outside the city. The only practicable means for bringing ad- 
ditional service to these communities, Plains contends, is by the ad- 
dition of VHF. : 

23. The opponents to deintermixture submit, on the other hand that 
the Springfield area is not one in which UHF service is so clearly 
predominant that the mere deletion of channel 2 can create a “UHF 
island.” They argue that Springfield will continue to be an inter- 
mixed market since both Springfield and the surrounding area regu- 
larly receive VHF station WCIA-TV on channel 3 at Champai 
and rely upon this station as much or more than UHF station WICS 
in Springfield itself. They argue that so long as such a high propor- 
tion of Springfield viewers rely on a VHF station, even though situ- 
ated in a different community, it would not be possible by deleting 
channel 2 to create a healthy atmosphere for the growth and develop- 
ment of UHF. Plains Television replies, however, that while the 
Champaign VHF station does have a substantial audience in Spring- 
field, the UHF station has a greater audience during larger portions 
of the time. It also argues that complete deintermixture in order.to 
achieve a healthy situation under which UHF can thrive is not re- 
quired since UHF can, in appropriate cases, compete with VHF sig- 
nals originating outside the community. The success'of UHF sta- 
tions WJCS and WTVP in the Springfield-Decatur area against 
competition from the single VHF station in Champaign is cited as an 
indication of the ability of UHF to compete with one outside VHF 
station in this area. Furthermore, it is noted that much of the service 
areas of the UHF stations will be free from VHF competition. The 
proponents of deintermixture assert that UHF has demonstrated that 
it can survive in the Springfield-Decatur area in. competition with the 
existing VHF station in Champaign, but experience elsewhere makes 
it clear that UHF cannot survive against multiple VHF competition; 
and they argue that it is therefore essential that no additional VHF 
stations commence operation. | 
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24. We have reviewed the record in this proceeding in the light of 
the factors listed in our report and order of last June, and have con- 
cluded that the public interest would be served by deleting channel 2 
from Spriegiiels and making it available for assignment elsewhere. 
The Springfield-Decatur area is now predominantly UHF, the terrain 
is satisfactory for UHF propagation, the vast majority of sets in the 
area are capable of receiving UHF transmissions, and a number of 
UHF stations are actively engaged in providing service to the public. 
Additional UHF channels in the lower portion of the spectrum are 
available for assignment to this area, and we are convinced that UHF 
can provide satisfactory service here. Our experience indicates that 
the establishment of a VHF station in such an area would seriously de- 
tract from the ability of the UHF stations to continue to provide 
service. While multiple UHF stations will be able to compete effec- 
tively in this market, there is great danger that the addition of a VHF 
channel would destroy effective competition. Moreover, our decision 
here comports with our action in the Peoria deintermixture case 
(docket No. 11749). In that proceeding we have concluded that the 
public interest would be served by deleting channel 8 from Peoria. A 
station on this frequency in Peoria would have provided VHF service 
to parts of the service areas of UHF stations in the Springfield- 
Decatur area. Conversely, a station on channel 2 in Springfield would 

rovide VHF service to portions of the area that will be served by 

HF stations in Peoria, which the Commission has determined should 
be all-CHF. We conclude that the deletion of channel 2 from the 
Springfield area will enhance the opportunities for more effective com- 
petition among a greater number of stations. 

25. Furthermore, channel 2 can be employed effectively in other 
communities upon its deletion from Springfield. Irrespective of the 
deintermixture considerations, we find compelling reasons under sec- 
tion 307 (b) of the Communications Act for making channel 2 avail- 
able for other communities. Deleting channel 2 from Springfield 
makes possible a more effective and efiicient utilization of the scarce 
VHF spectrum, melesring this channel for the purpose of providing 
multiple services in one larger community and another city of com- 
parable size. 

26. Of the various conflicting proposals advanced for the use of 
channel 2 upon its deletion from Springfield, we find that the assign- 
ment of channel 2 to both St. Louis and Terre Haute is to be preferred. 
Wabash Valley has urged that channel 2 be assigned to Salem, Mo., 

and Salem, Il., two very small communities presently without local 
outlets or service. Wabash Valley operates a VHF station in Terre 

Haute and the proposal for Salem would conflict with the proposal 
to employ channel 2in Terre Haute. No parties have indicated in this 
eee that they would apply for channels in Salem, Mo., or 

alem, Ill.; and there is no indication that communities of such small 
size can make effective use of these frequencies. We cannot find that 
the public interest would be served by assigning channel 2 to these 
communities, even though they presently have no local outlets or serv- 
ice, especially in light of the need and demand for channel 2 in other 
much larger cities. 


22 F.C. C. 
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27. We have left for consideration the proposal of Cape Girardeau 
Television for the assignment of channel 2 in Cape Girardeau and 
Terre Haute and the conflicting proposal to assign channel 2 to St. 
Louis and Terre Haute. The Se, Louis metropolitan area, ninth in 
the Nation, has over 1 million persons. It now has three commercial 
VHF channels. Cape Girardeau has a population of only about 
20,000 and now has one VHF station on-the air. We feel that a fourth 
VHF commercial channel should be assigned to St. Louis before the 
relatively small city of Cape Girardeau is assigned a second VHF out- 
Jet. While a station on channel 2 in Cape Girardeau would serve a 
relatively large audience, the great majority of its viewers would also 
receive service from two or more VHF stations. Therefore, in light 
of the size and importance of St. Louis, we believe the assignment of 
channel 2 to this city is required under section 307 (b). 

28. Moreover, we must not lose sight of our objective in undertaking 
the interim program to improve the opportunities for more effective 
competition among a greater number of stations. We believe this 
objective can be better achieved by assigning channel 2 to St. Louis. 
Both St. Louis and Terre Haute are predominantly VHF areas. Two 
commercial VHF stations are already operating in St. Louis in ad- 
dition to an educational VHF station, and a third commercial VHF 
station is expected to commence operation shortly. Although a UHF 
station is still operating in the area, this station supports the proposal 
toadd a VHF channel, and indications are that the UHF station could 
not survive the advent of the third commercial VHF. We believe that 
more effective competition in St. Louis among a greater number of 
stations can be achieved by the addition of a VHF channel. In Terre 
Haute a VHF station is in operation and numerous additional VHF 
signals invade the area. No applications for the UHF channels as- 
signed to this city are indicated. Making channel 2 available in 
Terre Haute would enhance the opportunity for competition among a 
greater number of stations in Terre Haute as well. : 

29. We have proposed to substitute UHF channel 26 and either 
UHF channel 36 or 89 to replace channel 2 in Springfield. We orig- 
inally proposed channel 39, but later suggested channel 36 in light of 
the significant number of persons in the southern Illinois area between 
St. Louis and Springfield who had equipped their television sets to 
receive channel 36 from St. Louis and would continue to be able to re- 
ceive channel 36 if operated in Springfield. Since the advent of an 
additional commercial VHF station in St. Louis will in all likelihood 
mean that a station will no longer operate on channel 36 in St. Louis, 
the public interest would be served if this frequency could be employed 
in Springfield in order that some of the viewers who have striptuners 
designed for this frequency will continue to get service. While it is 
not possible on the basis of the record to determine precisely how 
many viewers within the service area of a station on channel 36 in 
Springfield already have receivers equipped for channel 36, the record 
does indicate that it is probable that a significant number do have sets 
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so equi 2° We find in view of the foregoing that the assignment of 
pase in Springfield is to be preferred to channel 39, and we are 
therefore assigning channels 26 and 36 to Springfield. 

30. Signal Till now operates station KTVI on channel 36 in St. 
Louis, and this frequency must be deleted in order to make it available 
for Springfield. While other UHF channels would be available in 
St. Louis on which Signal Hill could operate, this solution would. 
require that viewers with strip tuners convert their sets merely for a 
temporary operation on a UHF channel. In light of our action add- 
ing VHF channel 2, there is little likelihood that operation on UHF 
channels in St. Louis would be feasible on a regular basis for some. 
time to come, and requiring Signal Hill to switch to another UHF 
channel would put the public to needless expense. Channel 2 is being 
added to St. Louis, and this frequency could be made available for 
Signal Hill, but the record indicates that several parties intend to file 
applications for channel 2 in St. Louis; and under the doctrine of the 
Peoples and Zenith cases,” all parties submitting applications for the 
new frequency in St. Louis would be entitled to comparative con- 
sideration. The public interest would be served, however, by enabling 
Signal Hill to continue to provide a television service in St. Louis on 
a temporary basis on another frequency until it can be determined 
who will operate on channel 2 on a regular basis. Channel 2 is the 
logical frequency on which Signal Hill should continue to afford St. 
Louis with a television service in the interim. Signal Hill, and any 
other interested parties, will be entitled to file applications for regular 
operation on channel 2; in the meantime, Signal Hill can continue to 
afford the viewers in the St. Louis area with a television service. 

31. In view of the foregoing, we will authorize Signal Hill to 
operate on channel 2 on a temporary basis pending final action on 
an application for regular operation on channel 2 in this city or the 
issuance of a final decision in a comparative hearing concerning this 
facility. Signal] Hill, under the terms of the temporary authorization, 
will be required to cease operation upon the commencement of opera- 
tion by the regular opensicr on channel 2. Acceptance of this tem- 
porary authorization by Signal Hill shall be deemed as a surrender 
of any and all existin aoe it may have with respect to channel 36. 
In authorizing Signal Hill to operate on a temporary basis on channei 
2 as outlined above, we emphasize that in any comparative hearing 


1 

large area ed by KTVI at . 
have been converted to receive this channel from St. Louis would be able to receive it at 
Springfield. The parties conclude that there would be substantial overlap of the existing 
grade B contour of KTVI, operating with 417 kw. and an antenna h t of 590 feet with 
the grade B contour of a proposed station in Springfield operating with 1,000 kw. 
antenna height of 1,000 feet since the sum of the two contour ranges would be in excess 
of the 88 miles separation between St. Louis and Springfield. They contend that the over- 
lap would be even greater if “usable signals” rather B tak 
into account. Cape Girardeau opposes the assignmen 
submits that the grade B contours would not overlap, 
using some of the data contained in the appendix A of the report and order in docket 
No. 11582. However, even under the assumptions made by. Cape Girardeau, the contours 
taD Peoples Broaderatin Gov, U. 8; 209 F. 28 286 (1958); Zenith Radio 

eop as o. v. U. B., ; : Corp. v. 
P..C. C., 211 F. 24 629 (1954). | sis 
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motion for oral argument. Signal Hill filed an opposition to said 
motion and the movant has replied. All interested parties have had 
adequate opportunity to present their data, views, and arguments with 
respect to the matters raised in this proceeding by means of written 
comments and replies. We are not persuaded that oral argument 
would serve any useful purpose in the determination of the issues 
presented. Accordingly, Cape Girardeau’s request is denied. 

33. As noted in footnote 1 above, the Commission on June 29, 1956, 
released a final decision granting the application of WMAY- 
Inc., but providing that the Commission may, without further pro- 
ceedings substitute for channel 2 such other channel as may be assigned 
to Springfield to replace channel 2 in this proceeding and the Com- 
mission stated that a further order would be issued subsequent to the 
conclusion of this proceeding. An appropriate order will be issued 
in the adjudicatory proceeding with respect to this matter in light 
of our action herein. : 

34. In view of the foregoing, Jt 7s ordered, That effective April 
15, 1957, Section 3.606, Table of Television Channel ' Assignments, 
Is Amended, to read as follows: | 


| Channel 


Springfield, Til 20+, , 36 


26—, 36—, 1 66+. 
TPIS ZS i a 2,4—, 5—, 19, 11—, 30, 42+. 
Jacksonville, Il 49—, | : 
Davenport, Yowa-Rock Island-Moline, Il 4+, .6+, 8, 130+, 42—, 68. 
Terre Haute, Ind 2+; 10, 157+, B—, B+. 


1 Reserved for education. 


35. Authority for the adoption of the amendments is contaimed in 
sections 1, 4 (i) and (j), 301, 303 (a), (b), (c), (d), (e), (f), (g), (bh), 
and (r), 307 (b), and 316 of the Communications Act of 1934, as 
amended, and section 4 of the Administrative Procedure Act. 

36. It is further ordered, That effective April 15, 1957, the out- 
standing authorization of Signal Hill Telecasting Corp. for the 
operation of station KTVI on channel 36 in St. Louis, Mo., Is modi- 
fied to provide for temporary operation on channel 2 subject to the 
following conditions: : 

“The tabulation also reflects the amendment for Davenport-Rock ‘Island-Moline in the 
Peoria proceeding in docket No. 11749 by the addition of channel 8. 
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(a) Said temporary authorization to expire automatically upon 
the commencement of operation on channel 2 in St. Louis by a per- 
mittee so authorized by the final action of the Commission on any 
application or applications for regular operation on channel 2; 

b) The submission to the Commission by April 1, 1957, of all 
necessary information on FCC Form No. 301, executed in triplicate, 
for the preparation of engineering specifications to cover the tempo- 
rary operation on channel 2. Said information should be in con- 
formance with or be accompanied by an appropriate request for 
waiver of the existing rules and regulations of the Commission, 
including the change in the table of television channel assignments 
adopted herein allocating channel 2 to Terre Haute, Ind.; 

(c) Construction looking to a change to channel 2 not to commence 
until specifically authorized by ‘the Ce after the informa- 
tion requested in (b) above is submitted; 

(d) In the event that Signal Hill is unable to commence operation 
on channel 2 pursuant to such temporary authority by the effective 
date spore’ above, the Commission will consider a request for con- 
tinued operation on channel 36 until such temporary operation on 
channel 2 can be commenced, but in no event will such continued 
operation on channel 36 be extended beyond the date that a station 
commences operation on channel 36 in Springfield, TL; 

(e) Acceptance of said temporary authorization on channel 2 
shall be deemed as a surrender of any and all rights Signal Hill may 
have with respect to channel 36; 

(f) In any comparative hearing involving regular operation on 
channel 2 in St. Louis, no effect: whatsoever will be given to any ex- 
penditure of funds by Signal Hill pursuant to the temporary author- 
ization, nor will any preference redound to Signal Hill by virtue of 
the grant of or operation under said temporary authorization; 

(g) That Signal Hill advise the Commission in writing by March 
15, 1957, whether it accepts the temporary authorization for opera- 
tion on channel 2 subject to the conditions described above. 


STATEMENT OF CHAIRMAN M’CONNAUGHEY 


I concur in the allocation which would move channel 36 to Spring- 
field and move channel 2 to St. Louis, but must dissent with respect 
to that part of the order which issues a temporary operating authority 
on channel 2 at St. Louis. 


STATEMENT OF COMMISSIONER DOERFER 


I would not move channel 2 from Springfield, Ill., to St. Louis, Mo. 
But a majority of the Commission having ordered such move, I con- 
cur with that part of the order which would grant temporary author- 
ization to the operator of channel 36. 

22 F.C. C. 
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59915 Berthold Avenue 


[Filed Mar. 8, 1957, FCC] St. Louis 10, Missouri 
March 7, 1957 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington, D.C. 


Subject: Docket 11,747; Modification of Authorization 
of Signal Hill Telecasting Corporation (KTVI) 
St. Louis, Missouri ! 


Dear Miss Morris: 
The Commission released a Report and Order (Fcc 57-180; 
40877) March 1, 1957, in Docket 11, 747, in which it ordered the modi- 
fication of the outstanding authorization of Signal Hill Telecasting Corpo- 
ration permittee of television broadcast station KTVI in St. Louis, 
Missouri. Such Report and Order provided for temporary operation 
of KTVI on television Channel 2 rather than Channel 36. One condition 
of the said Report and order recited: | 
(g) That Signal Hill advise the Commission in writing by 
March 15, 1957, whether it accepts the temporary authorization 
for operation on Channel 2 subject to the conditions described 
above. | 
In compliance with that condition, Signal Hill hereby notifies the 
Commission that it will accept the temporary operation on Channel 2 sub- 
ject to the conditions set forth in the said Report and Order. 
Yours very truly, : 
SIGNAL HILL TELECASTIN G CORPORATION 
By /s/ Harry Tenenbaum 
Vice President 


SPEC. STATE OF MISSOURI) 
CITY OF ST. LOUIS ) 


Subscribed and sworn to before me this 7th day of March, 1957 


/s/ Herbert J. Be Notary Public 
* *K * 


ss 
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Roberts & McInnis 
Continental Building 
Washington 5, D.C. 


March 8, 1957 
Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D.C. 
Dear Miss Morris: 

In accord with paragraph 36(b) of the Commission's Report and 
Order (FCC 57-180; 40877) in Docket 11747, released March 1, 1957, 
I hand you herewith all the necessary information on FCC Form #301 
to cover the temporary operations on Channel 2 of Television Broad- 
cast Station KTVI, St. Louis, Missouri, owned and operated by Signal 
Hill Telecasting Corporation. 

3 In the light of the deadlines specified in the said Report and Order, 
expedited action is requested for the attached request. Should any 
question arise concerning this matter, kindly communicate with the 
undersigned. 

Very truly yours, 


/s/ William A. Roberts 


Counsel for Signal Hill Telecasting 
Corporation 


WAR/ep 
Enclosure B/c Facilities 
{Received Mar. 11, 1957, Broadcast Facilities * * *] 


“i. Sire 
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FCC Form 301 Form Approved 
May 1956 Budget Bureau No. 52-RO14.13 






Name and post office address of applicant (See Instruction D) 





Section I UMITEO STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION 















Signal Hill Telecasting Corporation 
S915 Berthold Building 
St. Louis 10, Missourt 






INSTRUCTIONS 


A. Thie form is to be ueed in applying for authority to construct a new 
AM (atanderd), commercial FM (frequency modulation), or television 
broadcast station, or to make changes in existing broadcast stations. 
Thie form consiete of thie pest, Section I, and the following sections: 


Send notices and couramications td the {iS{pPing-named person at 
the post office address implicated if different than above 


Section Il, Legal Qualifications of Broadcast Applicant 







[“porer_in dlowatta | Minimum bowa 


Section It], Financial Qualifications of Broadcast Applicant operation daily 


Section IV, Statement of Program Service of Broa’-ast Applicant 
Section V-A, Standard Broadcast Engineering Data 
Section V-B, FM Broadcast Enginsering Data 


(Specify Stations) 
Section V-C, Television Broadcast Engineering Data 










Section V-G, Antenna and Site Information None 


Type of station (as Standard, Fa, Televisian) 





B. Prepare three copies of this form and all exhibits. Swear to one copy 
of Section I. Prepare two additional copies (a total of five) of Section a I bp @ A OSU 
V-G and asscoiated exbibite. File all the above with Federal Communi- Station location 
oations Commission, Washington 26, D. C. 





C. Number exhibits serially in the space provided in the body of the 
form and liat each exhibit in the space provided on page 32 of this 
Section. Show date of preparation of each exhibit, antenna pattern, and 
map, and show date when each photograph was taken. 


- a? . ae wo 

2 If authority to make changes in an existing station is 
sted 

(a) Present facilities 





Frequency 
©. The name of the applicant stated in Section I hereof shall be the 
exact corporate name, if a corporation; if a partnership, the namea of all 602-608 
pestoers aad the name under which the partnerahip does business; if an _e Pw 
unincorporated association, the name of an executive officer, hie office; hours of operation 
and the same of the association. In other Sections of the form the name Unlimited X 
need be caly sufficient for identification of the applicant. 






€. Information called for by this application which je already on file 
with the Commisaion (except that called for in Section V -G) need not be 
refiled in thie application provided (1) the information is now on file in Station location 
encther applicatica or FCC Form filed by or on behalf of this applicant; 
(2) the information is identified fully by reference to the file number (if 
any, the FCC form number, and the filing date of the application or other 
form containing the information and the page of paragraph referred to, 
and (3) after making the reference, the applicant states: ‘‘No change 






















ris Missouri 


(>) If thie application ia for changes ip an existing authorization, com- 
plete Section I and any other sections neceasary to abow al! substantial 
since date of filing.” Any such reference*will be considered to incar ohanges in information filed with the Commiesion in prior applicatioas or 
porate into this egplicetion al) iaformation, confidential or otherwise, reports. In the spaces below check Sections submitted herewith and aa to 
comtained in the application or cther farm referred to. The incorporated Bections not submitted herewith refer to the prior application or report con- 
epplication or other form will thereafter, in ita entirety, be open to the taining the requested information in accordance with Inatructioa E. (Ifcoa 
peblio. tomplated expenditures ure lees than $5,000, complete paragraph 1 of 
Section IT] only. Section IV ia not required for applications for minor 
changes not involving change in power, change in frequency, change in 
hours of operation, or moving from city to city.) 


F. Thie application must be executed by applicant, if an individual; by 
@ pertasr of applicant, if a partnership; by an officer of applicant, if a 
corporation or aascoiation; ar by attorney of applicant oaly under con- 
@iticas shown ia Section 1.203, Rules Relating to Prantice ead Pro- 
cedure, in which event satisfactory evidence of disability of appli- 
cant or bis abesace from the Ceatinestal United Mates ead asthority 
of attorney te act must be subsritied with epplicatiocs. 


Section NO. Para. No. Reference (File or Form No. and Date) 
(section 11 | 
(Jsection 111 
(_)section Iv 
G. Before filling out thie applicasion, the applicant ebould fasdiiarise | LX )Section v : 
himeclf with the Commenioations Act of 1934, as amended, Parte 1,8, 3 |Have there been any substantial changes Yes) ») 


and 17 of the Commission's Rules aad Regulations aad the Meaderds of | 1" the information incorporated in this 
Good Engineering Practiod. application by reference in this paragraph? 


3 If this application is contingent on the grant of another 
pemdiing application, state name of other applicant and file 
ramber of other appl ication. 


pe Ala set forkh in 
BOOT i 


i 


Pa 










HW. BE SURE ALL WECESSARY INFORMATION IS FURNISHED AND ALL PARAGRAPHS 
ARE FULLY ANSWERED, IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- 
PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPLE 
CATIONS MAY BE RETURRED WITHOUT CONSIDERATION. 
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BEST COPY AVAILABLE; 


from the original bound volume 
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Sectioa I, Page 2 


The applicant hereby waives any claim to the use of any particular frequmcy or of the ether as egninst the regulatery power of the 
United States because of the previous use of the same, whether by license or otherwise, and requests = authorization in accordmss 
with this application. (Sse Section 304 of the Cammmicaticns Act of 1994). 


The applicant represents that this application is not filed for the purpose of impeding, obstructing, or delaying determination cn 
@y other epplication with-which it may be in conflict. 


all the statements made in the application and attached extibits are considered material representations, ani all the exhibits are 
&@ material part hereof ami are incorporated herein as if set cut in full in the application. 


The epplicant, or the undersigned on the applicant's behalf, states that he hes endeavored to supply full end correct taformtion 
as to all matters which are relevant to this application ani that he has done so as to all antters within kis com imevledgp. 


pins ie JO oy oe Marsh, » 57. 


ene Ce = covers 


were tus 72 axyo_March ST. 7) 
(SEAL) 


(Notary public's sea] mst be affixed where the 
law of jurisdiction requires, otherwise state 


that law does not require seal.) = a VViareA V2 195 


If applicant is represented by legal 
or wernt eee? state neme 


Neme of officer or employee (1) by whom or (2 under 
whose direction exhibit was prepared (show which) 


Harry Tenenbaua (2) Vice-president 
Harry Tenendaun (2) Vice-president 


BEST COPY AVAILABLE 


from the original bound volume 
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SIGNAL HILL TELECASTING CORP. 
Exhibit No. 1 to FCC Form 301 

PLAN OF OPERATION AND REQUEST FOR WAIVER 

Signal Hill Telecasting Corporation requests temporary authoriza- 
tion to construct television broadcast facilities and to operate on Chan- 
nel 2 from its presently authorized site where it now operates on Chan- 
nel 36. Pursuant to the Commission's Report and Order of March 1, 
1957 in Docket 11747 (FCC 57-180, 40877) Signal Hill proposes such 
temporary operation until the commencement of operation by a station 
permanently assigned to Channel 2 at St. Louis. | 

In the same action by which the Commission allocated Channel 2 
to St. Louis it allocated that channel to Terre Haute, Indiana, as well. 
Signal Hill recognizes that temporary operation on Channel 2 at the site 
requested would in no way serve to preclude -- nor would Signal Hill 
attempt to preclude -- the establishment of a station 'on Channel 2 in 
Terre Haute. It will not designate its present site in any application 
looking toward permanent operation on Channel 2 at St. Louis; and will 
co-operate with all other applicants in an attempt to have mutually 
compatible antenna sites proposed for the two cities. Signal Hill's 
application for permanent operation on Channel 2 will be filed shortly. 

Signal Hill recognizes the possibility that, during the period of 
its temporary operation, a permittee of Channel 2 in Terre Haute could 
commence permanent operation from a site insufficiently separated from 
Signal Hill's temporary site. Signal Hill hereby specifically agrees 
that upon the commencement of operation of such station it will move 
its temporary operation to a site meeting the spacing requirements of 
the Commission's Rules or take such other action as may be required 
by the Commission in the public interest. | 

In view of the foregoing, and pursuant to the Commission's in- 
structions in paragraph 36(b) of the Report and Order above referred 
to, Signal Hill requests waiver of Section 3.610 of the Commission's 
Rules and Regulations, and any other pertinent section, in order to 
permit its said temporary operation on Channel 2 to be conducted from 








20 
its present site. 

In support of this request for waiver, Signal Hill shows as fol- 
lows: 

By using its existing site and tower, Signal Hill can terminate its 
operation on Channel 36 and commence temporary service on Channel 
2 in a minimum of time, and with a minimum of expense. Should Signal 
Hill attempt temporary operation from a site other than its present 

| one, an additional delay would be incurred which obviously would not 
be in the public interest. 

Use of the existing site under the conditions proposed herein will 
also avoid the possibility of an hiatus between KTVI's cessation of opera- 
tion on Channel 36 and its commencement of service on Channel 2. In 
this connection, paragraph 36(d) of the above-mentioned Report and 
Order requires that even if Signal Hill has not completed construction 
of facilities for temporary operation on Channel 2 in St. Louis, unless 
further relief is afforded by the Commission, it must terminate service 
on Channel 36 as soon as a station commences operation on that Chan- 
nel in Springfield. 

Because the location of permanent sites for the operation of Chan- 
nel 2 at St. Louis and Terre Haute will be mutually interdependent, 
no site can be chosen at this time for Signal Hill's temporary operation 
on Channel 2 with any assurance that the spacing requirements with re- 


( 
; 
{ 
: 
l 


spect to Terre Haute would be met. For this reason, any other site 


-which Signal Hill might designate at this time for temporary operation 


eat ee 


on Channel 2 might be subject to the same potential spacing deficiencies 
21 similar to those which could arise with respect to its present site. 
Accordingly, the public interest, convenience and necessity will 


be served by granting the waiver hereby requested. 
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[Mar. 8, 1957, FCC, Office of Secretary] | 
ENGINEERING STATEMENT IN SUPPORT OF 
APPLICATION OF SIGNAL HILL TELECASTING 
CORPORATION, ST. LOUIS MISSOURI 

General: 


The George P. Adair Engineering Company has been employed to 
prepare the engineering information in support of the request of the 
Signal Hill Telecasting Corporation, Permittee of Television Station 
KTVI, St. Louis, Missouri, for temporary authorization to operate on 
Channel 2 and to change power, transmitter, and antenna system. 

The present assignment is: Channel 36, 417 kw visual, 209 kw aural 
antenna 590 feet above average terrain, 592 feet above ground, 

1127 feet above sea-level. | 
The requested authorization is: Channel 2, 100 kw visual, 50 kw aural, 

antenna 577 feet above average terrain, 591 feet above ground, 

1126 feet above sea-level. | 


No change in studio and transmitter location is as 


Change in Channel: 


The change to Channel 2 is based upon the change in allocation of 
removing Channel 36 from St. Louis, Missouri, and assigning it to 
Springfield, Illinois, and removing Channel 2 from Springfield and 
assigning it to St. Louis as has been ordered by the Commission March 
1, 1957 (Report and Order Doc. 11747, FCC 57- 180: 40877). 

Location and Antenna: ! 

The proposed location and tower will be the ae except the tower 
will be shortened 25 feet. The overall height will be 091 feet above 
ground. The overall height above mean sea-level ‘i be 1126 feet. 


Transmitter: 


The proposed transmitter is a General Electric Company Type TT- 
22-A which is a combination of the Type TT-10-A 10 kw transmitter 
and the Type TT-3-A 35 kw amplifier. 


22 
Attachments: 
Figure 1 - Reproduction of Sectional Aeronautical Chart, Section 
V-C, 16 


Figure 2 - Vertical Sketch of Antenna Sections V-C, 7 and V-G, 5. 
Figure 3 - Reproduction of Sectional Aeronautical Chart with 
overlay, Section V-G, 2. 
Respectfully submitted 
George P. Adair Engineering Company 


George P. Adair 


Sy ee Le 
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TELEVISION BROADCAST — | 
BGOMERING DATA Stenal, WILR TeLgcasTime Corp, | ST. LOUIS, M0.. KTVI 


1. Parpese of authorization applied for: (Iniicate by check mart) MPCT=431 
Gelepehiockien alas eave ctentanlariGa lon oriesnlonenia eee of tiis form, if 
pe a sb rp St pr PR Nn nar eh 
ae peragrephs, cthervise complete paregrephs 2 axl 7 ai the appropriate other paragraphs; for changes F ttragp I, 
camplete enly paragraph 2 and the appropriate other paragraphs; for charge J, complete only paragraphs 2, 5 ad 16(0)- 

a-(_] Construct a new station F.(__] Construct or change exiliary entewe systes 

B CQ) crange effective radiated pomer or G () Charge trenenitter 

axterma height above average terrain w. (_] mstall axiliary or alternate 
Cc. (—) change tranamitter location main trenemitter 
1. (7) Other changes (specify) 
























vicinity of eny cthear radio statics of will the Vveah=y nofy] 
propose] wecomitiing eatenaa be eapperted by te aatenas strecture of 
any ether radio statica? B ‘‘Yeo"’, attach as Exhibit No. oomep bebe 
: ring date ebc details and affect other etatioa. 
Sebak as Exhidic N 1 vertice] aketoh 

cnalienesee benicar = bel icorvatviantent above 
ground in feet for all significant features. 
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Overall height in feet above ground.) Overall in fost above mane 
(With obstruction lightiag) ocaltevelsntWbaichenecioctonmen) 
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GENERAL ELEOTRIC 

TT-102A.4 TT=GeA 
(if the above tresemitier has not bees accented for liceasing by the 
F.C.C., attach as Exhibit No. @ complete showing of 
transmitter details. Showing should include echematic diagram and 
fell detaile of frequeacy costrol. If changes are to be made ia 
iMooneed tranamitzer include schematic diagram aad give full detaile 
of change.) 

(0) DeSOOES ca AADode AF MATTUETER ve used for deter | 1* Sirectiv val antenna 16 proposed, give full details in- 


mining and maintaining power output of the transmitters to the values cluding horizontal and vertical Plane radiation patterns, 
pecified ia thie applicatioa. an Exhibit No. 
wesies] ied 


Is electrical or mechanical’ bean tilting 
(>) multiplexer: wake SEMe ELEG» CO. ry 
including horizontal and pertinent vertical radiation patterns. 


proposed? If so, describe fully in Exhibit No. 
19.15 
ak Will antenna be altered to provide mul) f11)-in? Yes] No Be) 




























Rated input power 









Rin ape 0,010, :0,007_» If yes, describe fully in Exhibit No. 
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TELEVISION BROADCAST ENGINEERING DATA Section V-C 


Sise Savane inside Ss Size (naminal inside 
tremsverse dimensions) ‘ transverse dimensicn) 
in inches in inches 


3 1/8 


%. Proposed operat ton 


(m) Visual = (b)_pural 


Transmitter power cutret | Multiplexer loss |Input to trans- Trananitter power 
tatter vestigial side : output. 
bared filter, if tert) 


In-®a: 94,728 In@&: 44,775 
tte na: 2967 | Ine: 94,84 


Tr umnissien jAntemaa tnmut Antenna power ; Transmission | Antenna input 
line mower nower in dbk: gain in db: 
foss in ib: 


0,518 14,2 


Wr. Sotulation moni ters re : 4. (a) Attach as Exhibit NOoQM F§LEe san(s) (topographic 
(1) Visual mowitor or monitoring, equinmnt where obtainable, such as Ll. S. Geological Survey quadrangles) 
reer Seater oat dae eae oo Grate men cin tomctan Deo sememer recone for the aren within 15 miles of the proposed tranamitter lo- 
wake 


cation amd show drawn thereon the following data: 
GENERAL ELECTRIC CO. . 


1. Promosed transmitter location—accurately plotted; 
RUD Aural maitor 


Tranenitter location and call letters of all kmoun 
radio stations (except amateur) and the location of 
known cammerectal and govermment receiving stations 
within w milex of the proposed transmitter location: 
Ene E : Character of tie area within « miles of prapoacd trans- 

. V4seA2 mong tor mitter loration, suitably dexignated as cto residential, 
3 Snr ea ; business, industrial, and rural nature: 

At least eight radials each extending to a distance of 

GEN, ELEC. CO. ten or mure miles from the pronosed tranmmitter location, 

(>) Aural monitor one or more of which must extend through the principal 
ee ae pas cere rien : ; city to be served. 


GEN, ELE 


lw. If the: above monitors or IST equipment have not been OM FILE 
arpproved by the F.C.C., include as Exhibit No. a brief (>) Attach as bxhibit No. profile graphs with 
technical description of each. reasonably large scales for the ‘radials in (a) (5) above. 
Each grapl shall show the elevation of the antenna radi- 
13- will the sturiios, cameras, microphones, ation center. Identify each grart: by itn bearing from the 
amd other equirment promosed for trans- Yes Lig) not] proposed transmitter location. Direction of true north 
mission of programs be designed for craw- shall be zero azimuth, with angler measured clockwise. 
pliance with the Commission's Rules? Show source of topogramhical data on each. 


ap ents an nnn = 


15. From the profile graphs in K(b), for the eight mile distance between two ari ten miles from the proposed tranamitter locaticn, 
‘uxt in accordance with the procedure prescribed in the Commission's Rules, supply the following tabulation of data: 
Average clevacion Meight ln feet of saeverm 


of redial (2-10 on.) pera veer ee 


TOMO ® P 


*Radia)] over principal comanity if not inclutied above. Do not inclute in average. 
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photographs talmn in clear weather at appropriate al titaztes 
lay) of the area proposed to be served andi shoun dremn therenn: aed angdes to show the nature of the surrouniing terrain in 


A the vicinity of the proposed tremmitter site. The nhoto- 
(@) Proposed trermmitter location and the radials along grerhs mst be marist a0 as to show compans directions. Phote- 
which the profile graphs have been prepared; grephs talon in eight different directions from an elevated 
() The stullio location end boundaries of the principal Tosition an the ground wil] be acceptable in lieu of the 


community; aerial photographs if th area can be clearly shoen. 
(c) The predicted Grade 4 and Grade B contours from 14 Give date photographs were. taken. 
abornre: 


(Q The required minimm field strength contour; 
(e) Scale of alles. 


18. Will the minimm required value of field strength predicted in accordance with the metho prescribed in the Commission's Rules, 
be provided over the entire principa] cammmity propomed to be served? 
wes E)} =e C) 


2). il) the main stutlio be located within the limits of the principal 
comamity proposed to be served. 


@. (a) Does the proposed transmitter location comply with the minimm separation nea ‘of 
the Commission's Rules? 


If ary co-channe)] separations are proposed that are less than the applicable minimm separatian requirement plus ~) miler, 
or if other channel separations are proposed that are leas than the applicable minuam semaration: rlux my miler, lint 
such sevarations below. (Include eziating stations, propored stations axl cities which appear in Us table of assignments; 
the location and geographical coordinates of each antenna, proposed antenna or reference point as arercpriate: te distance 


to each from the proposed tranmitter location; and the method used in each inctance te measure the distare.) If none, zo 
state. 


' 
' 
1 
| 


BASED UPON THE CHANGE IN ALLOOATION OF CHANNEL 2 FROM SPRINGFIELD, ILL., 
AMD ASSIGNMENT TO ST. LOUIS, MOe, AS HAS BEEN ORDERED BY TWE Commission 
MARCH 1, 1957 (REPORT AND ORDER DOO. 11747, FCC ioe 40877). SEE 
Exnieir "1 TO PART | OF THIS Form SOT. 


21. If this is an application for modification of construction permit state briefly as Eibie No. the present status of 
construction ami indicate when it iz expected that construction will be comp)eted. 


STATION 88 PRESENTLY OPERATING ON CHANNEL S6 UNDER STA GRANTED 
OCTOBER 17, 1956 AND EXPIRING MAY 9, 1957. THE TEMPORARY OPERAT 1 Cee 
OM CHANNEL 2 COULD BE COMMENCED IN APPROXIMATELY 4 WEEKS AFTER 
AUTHORIZATION 18 RECEIVED. 


i 
1 


I certify that I ap the Technical Director, Chief Exgineer, or Consulting Engineer of the ratio stationn for which this awli- 
cation is submitted end that I have examined the foregoing statement of ‘technical information ai tiat tt is true to the beat 
of my knowledge and beltef. (This signature may be omitted: provided the ergincer's ortesnat Signed reort of te data fram 
which the information contained herein has been obtained is attached hereto.) 
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PEDERAL COMMUNICATIONS COMMISSION Section 7-G ‘Antenna 


ANTENNA AND SITE INFORMATION 
(ese instruction B 
Section 1) 














Address “here applicant can be reached in person 
S915 BERTHOLD AVE. 


— —_ Sect len is as to ce rater taba rarer ro Of che Air Toomsin.cirg “cmmi.'+ for c.eanmance tn SONS: = Jesters ee to air 
, =~ fed. revian Silence tata mmt NO inec TR “enence 





Arrpose of appliagtion (Check appropriate bax) 


a New atere costnctiom 
bd. Alteration of existing enteme struchrres 


















OVERALL MEIGHT AMBL WILL BE 
OWE FOOT LESS TWAN THE PRESENT 
INSTALLATION, 





L ee 


City or Tom 
fwtsscuns [ERY on |r. ons 


Exact enter tion ES (If outeide re gen 
give distance and direction fron, and new of nearest 


S915 BERTHOLD AVENUE 













Qangrephic coordinates (to be determined to nearest secon. 
For directicnal enteme give coordinates of canter of arruy.) 
For siz vertical radiator give tower location. 


Wet longi tude 7 
90 6: 97:08, 







propoesd 
landing area for which no Instrmmt Approach 
eee occ yd rr 


v feu QF Pers 


nearest exteb] eked Soe within 5 miles 


List all landing sarees within 10 miles of arterre site. aT 
ares from the enterma site. 









Distance Sinection 
(e) Rame@ereBT, Louie BB at,------—--—----  -—- NSE 
ee ed ry Ee a 


(c) PARKS METROPOLITAN. ..._.__._.... 
os 






pecs (~! - |” | Aine 
Description of axtenm aysten (If directicnal, give specing aed orientation of tasrs). 


CEWERAL ELECTRIC CO. TYPE TY -S0-D , FOUR BAY ANTENNA MOUNTED ON A S25 FCOT 
SELF SUPPORTING TOWER. 






D sion of toser(s 


a a a "| 











Tiielecbisentenietyaueten€: 4, coe TV copsation ts proposed on the sump milti-clewerst arrey (either existing or proposed) mb- 
—————————————— 


total stricture (incluting support ing build if 
etietmetiotion men am Sen 


Si 
edjoining the rece tiarantemnm site of ober 
atetiqn 


Se ee 


Signe tere of Fuginecer pretering date 
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33 ANSWER TO QUESTION 5 SECTION XZ G 


VERTICAL 

PLAN SKETCH 
GE ANTENNA 
TYPE TY-50-D 


TOWER TYPE_SELE-SUPPORTING 
LIGHTING_STANDARD __ 


— GROUND LEVEL 








CONSULTANT 
GEORGE P. ADAIR ENGINEERING COMPANY 


WATS. Bo. 


" BEST COPY AVAILABLE, 
from the original bound volume 
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FIGURE 3 


Y KTVI ST. LOUIS, MISSOURI DATE 3/5/57 
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SD —_ . ° nw . 


need 
- 
1 


BEST COPY AVAILABLE 
: from the original bound volume 





32 


33 


30 
[Mar. 8, 1957, FCC, Office of Secretary] 
CITY OF WASHINGTON ) 
DISTRICT OF COLUMBIA) °° 
George P. Adair, having been duly sworn, deposes and says: 


1. That he is a Consulting Radio Engineer with offices at 1610 Eye 


Street, N.W., Washington 6, D.C. He is a Registered Professional 
Engineer in the District of Columbia. His qualifications as an Engi- 
neer are known to the Federal Communications Commission through 


his employment by the Commission and its predecessor, the Federal 


Radio Commission, from 1931 to 1947, and through his statements in 


hearings before the Commission. 
2. That the foregoing Engineering Report was prepared by him 


personally or under his direct supervision and is true and accurate 


to the best of his knowledge and belief. 


/s/ George P. Adair 
Subscribed and Sworn to before me this 5th day of March, 1957. 
Notary Public 


copy 


Broadcast 
BDC Facilities 


Collect Straight 
March 14, 1957 


Signal Hill Telecasting Corporation 
Station KTVI 


-§915 Berthold Avenue 
‘St. Louis, Missouri 


Reference Commission Report and Order in Docket 11747 and your 
request filed March 8, 1957, modification authority granted effective 
April 15, 1957, to operate KTVI temporarily period ending May 9, 
1957 commercial basis accordance construction permit BMPCT-4314, 
except using Channel 2 and GE transmitter Type TT-22-A with 29.7 kw 


- las =. 2 


= HF 2 er eS 


—, % 
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31 | 

visual and 14.8 kw aural output powers and GE type TY- 90-D four 
section antenna providing overall height of 591 feet above ground level 
with obstruction marking specifications presently assigned. Effective 
radiated power not to exceed 100 kw visual and 50 kw aural. Subject 
to conditions contained report and order in Docket 11747 . Advise when 
operation under this authority commences. : 

By Direction of the Conentasion 

Mary Jane Morris, Secretary 

Federal Communications Commission 
Straight wire collect 


cc: Miss Iehl 
EIC, Dist. 17 
Roberts & McInnis 


MIL:pk/bf:B 
Approved in Commission Meeting March 13, 1957 TV Agenda Item No. 
ri la | 


[Received Mar. 26, 1957, FCC Mail & Files] _ 
(Orig. filed with Sta on Signal Hill - Miss Iehl, JRB) 
PROTEST AND PETITION FOR REHEARING 

KWK, INC., licensee of radio station KWK and television station 
KWK-TV, St. Louis, Missouri, files this protest pursuant to Section 
309(c) and requests rehearing pursuant to Section 405 of the Communica- 
tions Act of 1934, as amended, of the action taken on February 26, 1957, 
released March 1, 1957 in Docket No. 11747, and the action taken on 
March 13, 1957 granting the March 8th application of Signal Hill Tele- 
casting Corporation to construct and operate broadcasting facilities 
on Channel 2, insofar as said actions: : 

1. Delegated to Signal Hill Telecasting Corporation the sole dis- 
cretion to determine whether Channel 36 should be deleted from St. 
Louis, and whether Channel 36 or Channel 39 should be peseeenes to 
Springfield, Dlinois; 





32 A 
2. Purported to modify the outstanding authorization of Signal 3 
Hill Telecasting Corporation on Channel 36 pursuant to Section 316 of 
the Act, by offering Signal Hill the option of continuing to operate on 
Channel 36 or accepting a temporary authorization to operate on Channel 
2 in return for the surrender of its rights on Channel 36; 

3. Granted the application of Signal Hill Telecasting Corporation 
filed March 8th for temporary authority to construct and operate a tele- 

35 vision station on Channel 2 with 100 kw erp, and an effective antenna 
height of 577 feet, from the present transmitter and antenna site of Sta- 
tion KTVI (TV) in St. Louis, Missouri. 

Standing 

KWK, Inc. will suffer economic injury as a result of the aforesaid 
Commission actions, through the loss of local, network and national 
spot advertising revenue, and, therefore, is aggrieved by and has stand- 
ing to protest said actions under the doctrine of FCC v. Sanders Bros. 
Radio Station, 309 US 470. 

The Merits 

i. The action taken by the Commission on February 26, 1957, re- 
leased March 1, 1957, in Docket No. 11747, was not a lawful basis for 
a grant of Signal Hill's March 8th application. 

The proceeding in Docket No. 11747 related exclusively to pro- 
posed changes in Section 3.606, Table of Television Channel Assignments, 
of the Commission's Rules. The Notice of Proposed Rule Making institu- 
ting said proceeding on June 26, 1956, as well as further Notices issued 
on July 25 and October 12, 1956, contained no reference to a proposal 
to assign Channel 2 in lieu of Channel 36 to Signal Hill Telecasting 
Corporation other than a statement in the October 12, 1956 Further 
_Notice of Proposed Rule Making that such action would not be appro- 
priate in that proceeding. In said October 12th Notice in Docket No. 

11747, the Commission stated: 
36 " * * * We do not believe, however, that we should direct 

Signal Hill Telecasting Corporation in this proceeding to show 

cause why its authorization should not be modified to specify 








33 : 
operation on Channel 2 in lieu of Channel 36. Such additional 


proceedings which may be necessary can be instituted later." 

(Para. 4) (Emphasis supplied. ) : 
Despite the Commission's recognition of the impropriety of taking a 
licensing action in a rule making proceeding and of the necessity of 
instituting a new proceeding for that purpose, the Commission, never- 
theless, without prior announcement or notice in Docket No. 11747, 
adopted an order in that proceeding purporting to grant Signal Hill 
authority to operate on Channel 2 in St. Louis. ! 

Proof of the fact that the Commission's licensing action in Docket 
No. 11747 is beyond the scope of that proceeding, is that every Notice 
of the proposals to be considered in said proceeding recited as authority 
for the proposed action Sections 1, 4(i) and (j), 301, 303 (a), (b),(c), (d), 
(e), (f), (g), (h) and (r), and 307(b) of the Communications Act of 1934, 
as amended, and Section 4 of the Administrative Procedure Act. But 
the Report and Order issued in Docket No. 11747 on February 26, 1957, 
released March 1, recited as the "authority for the adoption of the amend- 
ments" to Section 3.606, Table of Television Channel Assignments, not 
only the above-mentioned sections of the Communications Act and the 
Administrative Procedure Act, but also Section 316 of the Communica- 
tions Act (Para. 35). The mere insertion of a reference to Section 316 
of the Communications Act in the Commission's Report and Order (Para. 
35) in Docket No. 11747 could not, as a matter of law, convert the rule 
making proceedings into a licensing proceeding, since such an attempt 
to inject a new subject for Commission action in the rule making pro- 

ceedings violates the provisions of Section 4 of the Administrative 
Procedure Act. Insofar as the Commission's Report and Order in Docket 
No. 11747, and particularly paragraphs 29, 30 and 31 thereof, purport 
to furnish reasons for assigning Channel 2 to Signal Hill (a licensing 
action which adversely affects the interests of protestant) said Report 
and Order is not binding upon protestant, whose right to an adjudicatory 
hearing before such action may be taken cannot thus be defeated. 


34 

2. Paragraph 36 of the Report and Order in Docket No. 11747 
considered as the commencement of a new proceeding is not a valid ex- 
ercise of the Commission's licensing power. 

Section 316 of the Act prescribes the procedure for modifying a 
station license or construction permit by the Commission on its own 
motion. This action provides that no such order of modification shall 
become final unless there has been: 

(a) A judgment determination by the Commission that public 
interest, convenience and necessity will be promoted by the pro- 
posed modification or that the provisions of the Act or of any treaty 
ratified by the United States will be more fully complied with. 

(b) Notification in writing to the holder of the license or 
permit of the proposed action and the grounds and reasons there- 
fore. 

(c) An opportunity to show cause given to holder of the li- 
cense or permit by public hearing, if requested, why the order 
of modification should not issue. 

The procedure followed in this case is not in conformity with Sec- 

tion 316 and is in striking contrast to the procedure followed in other 
rule making proceedings where the Commission adopted a Report and 
Order and simultaneously instituted a new "show cause" proceeding under 
Section 316 of the Act. Cf. Report and Order in Docket No. 11751, para. 
23-27; in Docket No. 11757, para. 30-34; and in Docket No. 11759, 
para. 36-40. In the last mentioned three cases, the Commission directed 
the existing licensee or permittee involved to show cause why its ex- 
isting authorization should not be modified to specify operation on a new 
channel. In none of them did the Commission give the licensee or per- 
mittee the option of retaining its present authorization if it so desired. 
Such an option would obviously have destroyed the compulsive charac- 
ter of the "order" which is the essential element of a Section 316 "show 
cause” proceeding. 

In Docket No. 11747, the Commission offered Signal Hill the choice 


of continuing on Channel 36 or of surrendering its rights in that channel 





35 | 
| 
in exchange for a temporary authority to operate on Channel 2 in St. 


eee: | 
Louis. y The "order" in paragraph 36 of the Report and Order in 


Docket No. 11747 was not a Section 316 show cause order in any sense. 
It did not direct Signal Hill to do anything under penalty of losing any 
of its permittee rights for non-compliance. Signal Hill was free to 
ignore the March 1 "order" without fear of loss or impairment of its 
authorization for Station KTVI. The "conditions" which the Commis- 
sion imposed on the "order"’ made any change in Signal Hill's existing 
authorization a matter "entirely dependent upon the wishes of the li- 
censee". As the Court of Appeals pointed out in Peoples Broadcasting 
Company v. FCC, 209 F(2d) 286, the apparent conflict between Section 
316 and 308 of the Communications Act can be reconciled because 
the action taken by the Commission on its own motion under Section 316 
is not "entirely dependent upon the wishes of existing licensees". In the 
instant case the action purportedly taken under Section 316 is entirely 
dependent upon the wishes of Signal Hill and therefore must be governed 
by the provisions of Section 308 and not 316, Neither Section 316 nor any 
other section of the Communications Act gives the Commission the au- 
thority, under the guise of modifying an outstanding authorization, to 
give the holder thereof the option to retain its existing authorization 
or accept a preferred status as an applicant for an "open" channel in 
return for the surrender of all rights under its existing autherizations” 
The Commission's action in Docket No. 11747, unlawfully delegated to 
Signal Hill the power and authority to decide whether Channel 36 or 
Channel 39 should be assigned to Springfield, Dlinois (Report and Order, 


1/ The Commission made it clear in Docket No. 11747 that in assign- 
ry ing Channel 2 on the Table of Television Channel Assignments 
to St. Louis, it was making Channel 2 an "open" channel for which 
any qualified applicant could apply. (See para. 30-31) 


The nature of the preferred status as a Channel 2 applicant which 
the Commission tendered to Signal Hill and the illegality of con- 
ferring such status on Signal Hill is dealt with below. 


| 





36 
para. 31). The Commission's reliance upon Section 316 to support its 
attempt to barter with Signal Hill is not only misplaced, but also flies 
directly in the teeth of Sections 308, 309 and 319 of the Act. Signal 
Hill's rights under its construction permit for Channel 36 cannot serve 
it as a medium of exchange to obtain preferential treatment as appli- 
cant for Channel 2, nor can the Commission disregard the clear man- 
date of Sections 308, 309 and 319 of the Act by attempting to exchange 
Signal Hill's rights in Channel 36 for a blanket waiver of the require- 
ments of the statute and a blanket waiver of any of its rules which would 





otherwise preclude "temporary" operation by Signal Hill with whatever 
facilities it might request on Channel 2. 

40 3. The Commission's contingent assignment of Channel 36 to 
Springfield, Illinois, in Docket No. 11747, is not a valid basis for con- 
ferring any rights upon Signal Hill, temporary or otherwise, as an appli- 
cant for Channel 2. 

The Commission attempts to justify the assignment of Channel 2 
to Signal Hill on the ground that Channel 36 is to be preferred to Chan- 
nel 39 for assignment to Springfield, Dlinois. It is perfectly obvious, 
however, that the proposal to move Channel 36 from St. Louis to 
Springfield was designed to provide an excuse for giving Signal Hill , 
special privileges as an applicant for Channel 2. There is nota scin- : 
tilla of evidence in Docket No. 11747 to support a finding that there 
would be a single viewer in the service area of any Springfield, Dlinois, 
station that might operate on Channel 36 whose receiving set is now . 
equipped with a strip tuner designed to receive Channel 36. The evi- , 
dence adverted to in the Commission's Report and Order in Docket No. 


11747 is to the contrary (Para. 8, fn. 8). On pure surmise and conjec- 
ture the Commission concluded that it is "probable that a significant 
_humber" of viewers within the service area of a station on Channel 
36 in Springfield already have sets equipped to receive Channel 36 and : 


that these sets are not equipped to receive all UHF signals but only 


37 : 
Channel 36.2/ The Commission's assertion that derecora in Docket 
No. 11747 supports such a conclusion is grossly inaccurate and lends 
support to protestant's contention that the proposal to shift Channel 
36 from St. Louis to Springfield was not a bona fide alternative to 
assigning Channel 39 to Springfield but was injected in this proceeding 
solely for the purpose of laying the groundwork for adopting "extra- 
41 ordinary procedures" to escape compliance with the provisions 
of the Act and applicable Court decisions governing applications for 
broadcasting facilities. : 
4. The Commission's action of March 13, 1957 granting Signal 
Hill's application for authority to operate on Channel 2 was illegal. 
On March 8, Signal Hill filed an application for use of Channel 2 
in lieu of Channel 36, purportedly in compliance with the Commission's 
"order" of March 1, in Docket No. 11747. As noted above, this March 
8th application was purely voluntary on the part of Signal Hill. The March 
1 "order" in Docket No. 11747 did not require Signal Hill to do anything. 
Signal Hill was free to ignore the March 1 "order" without penalty or 
risk of losing any of its rights as a permittee of Channel 36. The volun- 
tary character of Signal Hill's March 8 application, as contrasted with 
a filing to comply with a Section 316 show cause order, made Signal 
Hill's March 8 request subject to Section 308, and the Commission's 
action thereon subject to protest under Section 309. The March 8 
application requested "temporary authorization to construct television 
broadcast facilities and to operate on Channel 2 from its presently au- 
thorized site where it now operates on Channel 36" (Appl. Ex. No. 1), 
which site Signal Hill conceded would not comply with Section 3. 610 of 
the Commission's rules which specifies the required mileage separation 
between television stations operating on the same channel (Appl. Ex. 


No. 1). The application was accompanied by a request for a waiver 


3/ Obviously, if the potential viewers of the hypothetical Spring- 


field Channel 36 station have UHF receivers with continuous 
tuners, there is no reason for preferring 36 over 39. 


38 
of Section 3.610 "and any other pertinent section", in order to permit 
such operation. 

42 Signal Hill represented that its application for permanent opera- 
tion on Channel 2 "will be filed shortly" and that it "will not designate 
its present site in any application looking toward permanent operation 
on Channel 2 in St. Louis". No showing was made in Signal Hill's re- 
quest for waiver of Section 3.610 that a transmitter site which conforms 
to the Commission's rules is not now available for "temporary opera- 
tion". 

The reasons given by Signal Hill for requesting a waiver of Sec- 
tion 3.610 are without merit. The first is that by using its existing 
site, Signal Hill can commence service on Channel 2 with a minimum 
of time, and with a minimum of expense. No information was supplied 
as to the cost involved in making the changeover from Channel 36 to 
Channel 2. Obviously, without such cost figures as well as those for 
a temporary operation at a site which complies with Section 3.610, no 
basis exists for making a comparison. The same is true with respect 
to a comparison of the time factors. 

The second basis on which Signal Hill requested the waiver raises 
a question of Signal Hill's good faith. Signal Hill represented that by 
using its present site it would avoid "an hiatus between KTVI's cessa- 
tion of operation on Channel 36 and its commencement of service on 
Channel gr 32/ Signal Hill must have known that such an hiatus is 
inevitable if Signal Hill's present tower must be cut down 25 feet and a 
new Channel 2 antenna and transmission lines and transmitter substituted 

43 for Channel 36 facilities */ ; whereas the use of a different site for 


3a/ That this was a misrepresentation of Signal Hill's intentions is 
shown by the fact that only five days after receiving the Channel 
2 authorization, Signal Hill advised the Commission that it could 
not operate on Channel 36 while Channel 2 construction is in progress, 
and requested permission to suspend operation on Channel 36, ef- 
fective midnight March 20, 1957. See Ex. 2. 


See "Engineering Statement in Support of Application of Signal Hill 
Telecasting Corporation, St. Louis, Mo.", Appl. Ex. No. 2, pp. 
1-2. 
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temporary operation on Channel 2 would, in fact, permit a changeover 
from Channel 36 to Channel 2 without an hiatus. Signal Hill did not 
even suggest, much less make a showing, that temporary facilities on 
Channel 2 at a proper site could not be put in operation before a Channel 
36 permittee in Springfield could construct permanent facilities for opera- 
tion on that channel) The last reason given by Signal Hill was that 
no site could be chosen for temporary operation on Channel 2 in St. 
Louis which might not conflict with a site for Channel 2 in Terre Haute. 
This reason overlooks the salient fact that in deciding to allocate Chan- 
nel 2 to both St. Louis and Terre Haute in Docket No. 11747 (in prefer- 
ence to allocating Channel 2 to other communities), the Commission 
stated: 

" * * * Although a number of proposals for the reassignment 
of Channel 2 would merely duplicate VHF channels already assigned, 
stations employing these frequencies in such communities as St. 
Louis and Terre Haute would be required to locate their trans- 
mitter some distance from the center of the community in order 
to meet minimum mileage requirements. Accordingly, the new 
channels would not merely duplicate the service of existing VHF 
stations but would provide service to areas and population presently 
not being served by the stations already in the community. * * *" 
(Para. 14.) : 

Thus, the Commission's assignment of Channel 2 to St. Louis on 
the Table of Television Channel Assignments contemplates the use of 
this channel at a site west of the City (see also para, 21). Signal Hill's 
use of the channel at its present site with maximum power as authorized 
will provide service on Channel 2 to viewers from whom such service 
will be withdrawn when a regular operation commences on Channel 2, 

44 and will not provide service to persons for whose benefit the channel 


5/ The Commission also allocated Channel 26 to Springfield in Docket 
ES No. 11747 and there is no reason to assume that the second UHF 
station in Springfield will not be on Channel 26. 


| 
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was allocated to St. Louis. It is ironical that the Commission should 
have relied upon the doctrine of the Peoples case to justify the "extra- 
ordinary procedures" followed here, and then promptly authorized Sig- 
nal Hill to operate on Channel 2 from a site which does not comply with 
the required mileage separation. In the Peoples case, a VHF channel 
| (Channel 4) was removed from Lancaster, Pennsylvania, because it 
did not comply with the Commission's mileage separations and the 
Commission would not permit continued operation by the existing station 
on Channel 4, during the pendency of a comparative hearing because 
of this insufficient mileage separation (8 RR Pike and Fischer 275, 
508). Here the Commission is permitting Signal Hill to operate in 
violation of the mileage separation during the comparative hearing, 
which is precisely what the Commission refused to allow in Peoples 
and the very condition which brought the doctrine of the Peoples case 
into existence. 

Whatever may have been the reason advanced by Signal Hill for 
requesting a waiver of Section 3.610, the Commission's action of March 
13, 1957 was accompanied by no findings or grounds for granting such 
a ae The Commission has, thus, authorized construction and 
operation by Signal Hill in violation of its rules, without any grounds 
or reasons given for such "extraordinary procedure". 

The Commission's March 13th action likewise granted a blanket 

| waiver of compliance by Signal Hill with the provisions of Sections 308 
_and 319 of the Act. The information supplied by Signal Hill with its 
45 March 8th application did not comply with the requirements of 
either of these sections and, therefore, the Commission could not, as 
a matter of law, make the findings required by Section 309 of the Act. 


6/ The Commission's March 13th telegram to Signal Hill granting 
, its March 8th application does not mention a waiver of Section 
3.610 of the rules. In view of the haste in which this action was 
taken, it is possible that the Commission was not even aware that 
it was authorizing construction and operation in violation of its 
rules. 
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Moreover, the Commission's March 13th grant and Signal Hill's com- 
mencement of construction thereunder (See Ex. 2) not only violates 
Sections 1. 378 (2)(b) and 3. 607(b) of the Commission's rules but is 
premature and therefore illegal, in view of the fact that none of the 
Commission's actions purportedly taken in Docket No. 11747 will 
become effective until April 15, 1957. : 

5S. The Commission erroneously relies upon the doctrine of the 
Peoples case to justify the "extraordinary procedures" followed in this 
See ey ee re 
There is no similarity between the factual situation present here 
and that present in the Peoples case. In Peoples, the Commission had 
decided that Channel 4 had to be deleted from Lancaster to comply with 
the mileage separations specified in its rules and issued an order di- 
rected to WGAL-TV, to show cause why its authorization for Channel 
4 should not be modified to specify Channel 8. In view of the pendency 
of Peoples Broadcasting Company's application for Channel 8, the 
Commission limited the temporary grant to WGAL-TV on Channel 8 to 
the minimum facilities necessary to continue the service which WGAL- 
TV had been rendering on Channel 4. u/ It was made perfectly clear by 


ee the Commission in a "careful memorandum opinion", as it was later 
46 referred to by the Court of Appeals (Peoples Broadcasting Com- 


pany v. FCC, 209 F(2d) 286, 287) that the Ashbacker rights of Peoples 
Broadcasting Company precluded the Commission from permitting 
WGAL-TV to spend more money on its "temporary" Channel 8 facili- 
ties than was necessary to continue the service which it was then 


: 9/ In granting WGAL, Inc. temporary authority to operate on Channel 
, 8 instead of Channel 4 in the Peoples case, the Commission said: 


" * * * We recognize that permitting the existing station 
to incur substantial additional expense involved in the con- 
struction of a television station operating with full power as 
proposed by WGAL, Inc. in its application for a construction 
permit could result in an advantage to WGAL, Inc. in a com- 
parative consideration of its application with the competing 
application of Peoples. Accordingly, it is our view that the 
authorization to WGAL, Inc. for the operation of WGAL-TV on 
Channel 8 should be with the minimum power provided for 
in our rules. * * *"" (8 RR 275, 285) | 
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rendering on Channel 4. There is not the slightest question that neither 
the Commission nor the Court would have permitted WGAL-TV to op- 
erate with maximum facilities on Channel 8 during the comparative hear- 
ing on its application and Peoples Broadcasting Company's application. © 
The justification for permitting WGAL-TV to operate with limited fa- 
cilities while the Commission held a comparative hearing on its appli- 
cation and Peoples Broadcasting Company's application for regular 
operation on Channel 8, was the fact that unless this were permitted, 
the public in the Lancaster area would be deprived of its only televi- 
sion service. In the following respects, the situation with respect to 
Channels 2 and 36 in St. Louis differs from the situation in Peoples: 
(a) Signal Hill is not now rendering the only service to St. 
Louis. Two other commercial and one educational television sta- 
tions are presently serving the area, anda grant of a third com- 
mercial station on Channel 11 is imminent. 
(b) The service which KTVI is now rendering is on a UHF 
channel, and the use of Channel 2 by Signal Hill will not provide 
a substitute UHF service. Thus, the investment of the public in 
St. Louis in UHF equipment will be destroyed rather than pro- 
tected by the substitution of Channel 2 service. 
(c) There is no reason why Channel 36 may not be continued 
in St. Louis. In the Peoples case the continued use of Channel 4 
would have been in violation of the Commission's mileage separa- 
tion. Here the continued use of Channel 36 would not violate any 
rule, regulation or policy of the Commission and indeed the use 
of Channel 2 as proposed by Signal Hill would be in violation of 
the Commission's mileage separation. Moreover, the Commis- 
sion has given Signal Hill the option to continue on Channel 36, 
in which case the Commission has said it would assign Channel 
39 to Springfield. Obviously, the use of Channel 2 by Signal Hill 
is not necessary to continue an existing service if Signal Hill has 


8/ See fin. 7 on page 12. [Appendix p. 41] 
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the right to continue such service if the Commission does not grant 


it authority to operate on Channel 2. 

(d) There is no reason to assume that some other qualified 
applicant for Channel 2 would not provide a temporary service 
on that channel which conforms with all Commission rules and 
regulations, which would enable the public to receive both Channel 
36 and Channel 2. : 

(e) The safeguards imposed upon the temporary use of Chan- 
nel 8 in the Peoples case to insure that the Ashbacker rights of 
competing applicants for the channel would not be unduly preju- 
diced are significantly lacking here. The Commission has not 
attempted to limit the operation by Signal Hill $0 as to conform 
its authorization on Channel 2 to the purpose for which it was 
granted. Instead, by waiving the mileage separation rule, and 
by granting Signal Hill maximum power at its present site, the 
Commission has given Signal Hill a facility far in excess of what 
is necessary to substitute a service on Channel 2 for the service 
KTVI is now rendering on Channel 36. The s0- called temporary 
authority to enable Signal Hill to provide a service to St. Louis 
grants Signal Hill facilities which are at least equal, if not su- 
perior, to those of the two existing regular television stations in 
St. Louis, and are in some respects superior to the regular fa- 
cilities which will be the subject of the comparative hearing. 

As the attached Engineering Affidavit of A. Earl Cullum, 
Exhibit 1, shows, the service which Signal Hill is now rendering 
on Channel 36 could be duplicated on Channel 2 from the present 
site of KTVI by the use of 9.3 kw effective radiated power, which 
facilities would cost at least $80, 000 less than the 100 kw operation 


requested by Signal min? Figure 1, attached to said affidavit, 


9/ This is the reduction in cost of transmitter alone, and does not 

~ include an estimate of the reduced cost of a two-bay antenna instead 
of a four-bay, and other reductions resulting from a minimum vs. 
a maximum operation. See Exhibit 1, fourth paragraph. 
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shows the extent to which the Commission has granted Signal Hill 
a facility on Channel 2 which is in no way justified on the theory 
that the purpose of this authorization is to enable KTVI to continue 
its Channel 36 service on Channel 2. With such facilities assigned 
to Signal Hill until commencement of operation on Channel 2 by a 
permittee so authorized by a final decision after a comparative 
hearing, it is unlikely that any other applicant would undertake the 
expense of such a hearing and, if a comparative hearing is held, 
there certainly would be no incentive for Signal Hill to try to ex- 
pedite the final decision of the case. In short, the action taken by 
the Commission on March 13, 1957 makes a mockery of the Com- 
mission's invitation to qualified persons to file applications for the 
channel. 
Wherefore, it is requested that the Commission postpone the effec- 
tive date of its actions of February 26, 1957, released March 1, in 
Docket No. 11747, and March 13, 1957, insofar as said actions granted 
Signal Hill Telecasting Corporation authority to operate on Channel 2, 
to the effective date of the Commission's decision after a public hearing 
on issues relating to all matters specified in this Protest and Petition 
for Rehearing, including the following: 

(a) Whether the licensing action taken by the Commission in 
Docket No. 11747 was outside the purpose and scope of said pro- 
ceedings and, therefore, in violation of Section 4 of the Adminis- 
trative Procedure Act. 

(b) Whether the extraordinary procedures followed by the 
Commission in Docket No. 11747 of offering Signal Hill Telecasting 
Corporation the option of retaining Channel 36 or surrendering its 
rights in Channel 36 in return for a temporary authorization to 
operate on Channel 2 was a valid exercise of the Commission's 
licensing powers under Sections 308, 309, 316 and 319 of the Act. 

(c) Whether the reason given by the Commission for said 


extraordinary licensing procedure, to wit, that the record in 
Docket No. 11747 indicates that it is probable that a significant 
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number of viewers in the service area of a Springfield Channel 36 
station are now equipped with Channel 36 strip tuners and therefore 
Channel 36 is to be preferred to Channel 39 for assignment to Spring- 
field, is based upon proper findings supported by any evidence. 

(4) Whether the proposal to delete Channel 36 fromSt. Louis 
and to assign it to Springfield as an alternative to Channel 39 was 
designed solely for the purpose of laying the groundwork for giv- 
ing a preferential status to Signal Hill Telecasting Corporation as 
an applicant for Channel 2 in St. Louis, in violation of the doctrine 
of Ashbacker and Peoples cases. | 

(e) Whether the grant on March 13, of Signal Hill Telecasting 
Corporation's application filed March 8 to construct and operate on 
Channel 2 with 100 kw erp from the present transmitter site of 
Station KTVI (TV), with an effective antenna height of 577 feet, 
violates Sections 308, 309, 316 and 319 of the Act, the doctrine 
of the Ashbacker and Peoples cases and Section 4(c) of the Adminis- 
trative Procedure Act. | 

(f) Whether the grant of Signal Hill's March 8 application vio- 
lates Section 3.610 of the Commission's rules and, if so, whether 
a proper showing was made to justify a waiver of said rule. 

(g) Whether the Commission granted Signal Hill's application 
of March 8, 1957 without adequate information on the basis of which 
the Commission could make proper findings as to Signal Hill's quali- 
fications and whether its proposed use of Channel 2 would be in the 
public interest. | 

(h) Whether the Commission made adequate findings to sup- 
port its action of March 13 granting Signal Hill's March 8 request 
to operate on Channel 2 in violation of Section 3. 610 of the Commis- 
sion's rules. 

(i) Whether the Commission's action in Docket No. 11747 un- 
lawfully delegated to Signal Hill Telecasting Corporation the power 
and authority to determine whether Channel 36 or 39 should be as- 


signed to Springfield, Dlinois. 
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_ (j) Whether the facilities for operation on Channel 2 re- 
quested in Signal Hill's application of March 8th, and granted on 
March 13th, are in excess of those necessary to enable Signal Hill 
to continue the service it is presently rendering on Channel 36. 

(k) Whether the expenditure of money by Signal Hill pursu- 
ant to the March 13th grant will be in excess of the amount required 
to provide a service on Channel 2 equal to the service now rendered 
by KTVI on Channel 36, and, if so, whether such expenditure will 
give Signal Hill an unfair competitive advantage as an applicant for 
regular operation on Channel 2. 

(1) Whether the principal reason given in Docket No. 11747 
for reassigning Channel 2 to St. Louis and Terre Haute in prefer- 
ence to other communities, i.e., to provide service to areas not 
served by existing television stations in St. Louis, would be frus- 
trated by allowing Signal Hill to operate on Channel 2 with maximum 
power from its existing site in violation of Section 3.610. 

(m) Whether a suitable site is obtainable for temporary authori- 
zation on Channel 2 in conformity with the Commission's rules and 
regulations, including Section 3.610. } 

(n) Whether public interest, convenience and necessity 
would be served by permitting Signal Hill to continue to operate 
on Channel 36 from its present site and permitting any temporary 
operation on Channel 2 to be conducted by Signal Hill or by any 
other qualified applicant for Channel 2 from a site which conforms 
to the mileage separation requirements of Section 3.610 of the Com- 
mission's rules. 

(o) Whether the authorization granted Signal Hill on March 
13th is contrary to the public interest because the preferential 
status it confers upon Signal Hill as an applicant for Channel 2 . 
will have the effect of deterring other qualified persons from filing ; 
and prosecuting an application for Channel 2 in St. Louis. 
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Postponement of Effective Date 
Under Sections 309 (c) and 405 of the Act, the Commission should 

postpone the effective date of the actions herein protested for the follow- 
ing reasons: | 

1. The actions against which the protest and petition for rehear- 
ing are directed are not necessary for the maintenance or conduct of 
an existing service, since they offer Signal Hill the option of continuing 
to maintain and conduct its present service on Channel 36 or requesting 
a temporary authorization, on Channel 2, in return for a surrender of its 
rights under Channel 36. The existing service in St. Louis is a UHF 
service on Channel 36, not a VHF service on Channel 2. Postponing the 
effective date of the Channel 2 authorization will therefore result ina 
continuation of existing service. If the effective date of the actions 
protested is not postponed, there will be a termination of the existing 
UHF service of Station KTVI on Channel 36 in St. Louis and the commence- 
ment of an entirely different VHF service on Channel 2. Obviously, 
the protested actions are not essential to the continuation of Signal Hill's 
existing service since Signal Hill has the unquestioned right to continue 
its existing service if the protested actions are withdrawn or postponed. 

2. It is not in the public interest to permit the grant made to 
Signal Hill on March 13th to remain in effect, in view of the fact that 
such grant violates: i 

(a) Sections 308, 309, 316 and 319 of the Communications 
Act and Section 4 of the Administrative Procedure Act. 

(b) Section 3.610 of the Commission's rules. 

(c) The doctrine of the Ashbacker and Peoples cases. 

(d) The basic reason given by the Commission in its Report 
and Order in Docket No. 11747 for assigning Channel 2 to St. 
Louis and Terre Haute, in preference to other. communities from 
which proposals had been received for the assignment of that 
channel. ; 


(e) Commission practice and policy of affording no special 


privilege or benefit to one applicant for a television facility as 
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against another qualified applicant. 
Respectfully submitted, 
KWK, INCORPORATED 


By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D.C. 


William C. Koplovitz 


March 22, 1957 


54 VERIFICATION 
STATE OF MISSOURI ) 
CITY OF ST.LOUIS  ) 
Ray E. Dady, being first duly sworn upon his oath, states that 
he has read the foregoing Protest and Petition for Rehearing of KWK, 
Inc.; that he is Vice President of KWK, Inc., and that the allegations 
contained in said Protest and Petition for Rehearing are true to the best 
of his knowledge and belief. 


ss 


/s/ Ray E. Dady 


Ray E. Dady 
Vice President 
KWEK, Inc. 


Subscribed and sworn to before me this 22nd day of March, 
1957. 
/s/ W.F. Budde 
Notary Public 
(SEAL) 
7 My commission expires Feb. 27, 1960. 


hs) (CERTIFICATE OF SERVICE) 
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Exhibit No. 1 
ENGINEERING STATEMENT OF THOMAS A. WRIGHT, JR. 
OF THE FIRM OF A. EARL CULLUM, JR. , CONSULTING 
ENGINEERS, IN CONNECTION WITH STUDIES OF THE OPER- 
ATION OF KTVI ON CHANNEL 2 IN ST. LOUIS, MISSOURI, 
WHICH WOULD RESULT UNDER THE MARCH 13, 1957 
SPECIAL AUTHORITY : 


* * + + _ + 


I, Thomas A. Wright, Jr., am an engineer associated with the 


firm of A. Earl Cullum, Jr., Consulting Engineers, with offices located 
in Dallas, Texas. I received the degree of Electrical Engineer from 
Columbia University in 1936. My experience includes service as an 
Electronics Officer in the United States Navy followed by association 
with a firm of consulting radio engineers in Washington, D.C., until 
1948. From 1948 to 1951, I was Assistant Professor of Electrical 
Engineering at Southern Methodist University. Since 1951, Ihave beena 
partner in this firm. Iam a Registered Professional Engineer. 

Signal Hill Telecasting Corp. now operates Station KTVI on Channel 
36 with an effective radiated power of 417 kilowatts visual and an effec- 
tive antenna height of 590 feet above average terrain at St. Louis, Mis- 
souri. On March 13, 1957, the Commission granted a special authority 
which would permit Station KTVI to operate on Channel 2 from the same 
site with an effective radiated power of 100 kilowatts visual and an ef- 
fective antenna height of 577 feet above average terrain. I have made 
engineering studies to determine the area and population beyond the 
Grade B contour of KTVI operating with its present Channel 36 facility, 
which would be within the Grade B contour of KTVI if operating with 
the Channel 2 facility authorized on March 13, 1957. These studies 
show that an area of 4970 square miles and a population of 179, 934 
would be included within the Grade B contour of the Channel 2 facility 
in excess of the area and population within the Grade B contour of the 
present Channel 36 facility. In making this study, and those subse- 
quently described, I have determined the location of contours by the 
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methods prescribed in the Rules Governing Television Broadcast Sta- 
tions. The area between contours was determined by the use of a 
polar planimeter on the original of the map depicting the contours. 
The population has been determined through the use of the 1950 Census 
of the United States and of Minor Civil Division Maps. 

I have made studies to determine the effective radiated power 
necessary on Channel 2 with an effective height of 577 feet above average 
terrain, using the present KTVI site, in order that the Grade B contour 
for the Channel 2 operation be the same as the Grade B contour for the 
present Channel 36 operation. These studies show that, with an effec- 
tive radiated power of 9.3 kilowatts, the area and population within the 
Grade B contours for operations on the two channels would be identical. 
Further studies show that if KTVI were to operate on Channel 2 with 
9.3 kilowatts effective power and 577 feet effective height, all parts 
of the city of St. Louis would have a signal intensity in excess of 74 
dbu, the level which the Rules Governing Television Broadcast Stations 
require that all low band VHF stations provide over all of the principal 
community. 

Using the antenna system proposed by KTVI, a transmitter power 
output of less than 3 kilowatts is necessary on Channel 2 to make the 
Grade B contours equal. The transmitter proposed consists of a Gen- 
eral Electric TT-10-A 5 kilowatt transmitter and a TF-3-A 35 kilowatt 

| amplifier. The manufacturer's unit price for the TF-3-A amplifier 

- alone is $80,000.00. Using the 5 kilowatt transmitter at its rated out- 
put an effective radiated power of 9.3 kilowatts can be achieved with 
a two bay antenna rather than the four bay antenna authorized. A 
further reduction in cost is possible because of this. It is apparent 
that the operation proposed by KTVI could call for an expenditure in 
excess of $80,000.00 greater than is necessary to continue to provide 
a service which is the equal of, and actually would also be greater than, 
the present service. 

57 I have made further studies to compare the area and population 

within the Grade B contour which would result with. the newly authorized 
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operation of KTVI on Channel 2 with the area and population within the 
Grade B contour of Station KWK-TV when operating on Channel 4 with 


an effective radiated power of 100 kilowatts and an effective antenna 


height of 523 feet above average terrain. Station KSD-TV now operates 
in St. Louis on Channel 5 with an effective radiated power of 100 kilo- 
watts and an effective antenna height of 510 feet. KWK-TV and KSD-TV 
use the same power, use essentially the same effective height and are 


located within one-half mile of one another in downtown St. Louis. 

For this study KWK-TV and KSD-TV are considered to serve the same 
area and population. These studies show that the Grade B contour of 
KTVI includes an area 630 square miles greater than the area within 
the KWK-TV and KSD-TVGrade B contours and includes 752 more popu- 
lation than the area within the KWK-TV and KSD-TV contours. When 
consideration is given to the fact that Grade B signal levels are not 
generally considered adequate for service in cities of over 10, 000 
population, studies show that the Grade B contour of KTVI includes 
14,615 more population than the area within the KWK-TV and KSD-TV 
contours. The KTVI site is in the western part of the city of St. Louis, 
approximately 5 miles west of the sites of KWK-TV and KSD-TV. I 
have studied a zoning map for the city of St. Louis which shows the 
location of the residential areas. It is also known that St. Louis is 
joined to the west by a number of residential communities. By reason 
of its location KTVI would provide a signal of greater intensity to most 
of the residential area of St. Louis than either KWK-TV or KSD-TV 


now provides. | 


In making the engineering studies the following attached figures 


were prepared under my direction: 
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Map showing the location of the calculated Grade B con- 
tours for the present operation of KTVI on Channel 36 
and for the authorized operation on Channel 2 with 100 
kilowatts effective radiated power. The use of 9.3 kilo- 
watts effective radiated power on Channel 2 would result 
in a calculated Grade B contour identical with that shown 
for the present Channel 36 operation. 
Map showing the location of the calculated Grade B con- 
tours for the authorized operation of KTVI on Channel 2 and 
for the licensed operation of KWK-TV on Channel 4. 


Thomas A. Wright, Jr. 


Subscribed and sworn to before me 
this 17th day of March, 1957. 


Notary Public in and for 
Dallas County, Texas 
My Commission expires June 1, 1957. 
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Exhibit 2, Page 1 
March 19, 1957 
Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D.C. 
Dear Miss Morris: 

Pursuant to the Commission's telegram of March 14, 1957 im- 
plementing the Commission's Order of March 1, 1957 (in Docket 11747) 
we have begun work in order to install the new transmitter and antenna 
for temporary operation on Channel 2. It is impossible to accommodate 
the Channel 2 transmitter unless the present Channel 36 transmitter is 
removed and it is likewise physically impossible to mount the Channel 
2 antenna on the station's tower unless the Channel 36 antenna is first 
removed, For this reason KTVI cannot operate on Channel 36 while 
this construction is in progress. We therefore request authority by 
collect telegram to suspend operations effective midnight March 20, 
1957, to enable construction as specified in the engineering information 
for temporary operation on Channel 2 on file with the Commission. 


Very truly yours, 


SIGNAL HILL TELECASTING CORP. 
By /s/ Harry Tenenbaum 
Vice President 
District of Columbia, ss: | 
Harry Tenenbaum, being duly sworn, upon his oath says that he is 
the Vice President of Signal Hill Telecasting Corporation and that the 
foregoing statement is true and correct. | 
/s/ Mary L. Conway 
Notary Public, D.C. 
March 19, 1957 : 


x* * * 
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BROADCAST 
BDC Facilities 


x x 
COLLECT STRAIGHT 

March 20, 1957 

SIGNAL HILL TELECASTING CORPORATION 

5915 Barthold Building 


St. Louis, Missouri 


Reurlet 19. No objection suspend operation of KTVI on Channel 36 effec- 
tive midnight March 20, 1957 pending construction of Channel 2 facili- 
ties. 

Mary Jane Morris, Secretary 

Federal Communications Commission 
Straight wire collect 
4:30 p.m. 


Cc: Miss Iehl 
EIC, Dist. 17 
Julian P. Freret, Esq. 


WB:pk/bf:B 
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In re Docket No. 11747 | 
and Docket No. 11747 


Temporary Authorization to Signal Hill 
Telecasting Corporation for temporary 
operations on Channel 2 at St. Louis, Mo. 


OPPOSITION OF SIGNAL HILL TELECASTING CORPORATION 
TO | 

PROTEST AND PETITION FOR REHEARING on KWK, INC. 

Comes now Signal Hill Telecasting Corporation and notes its oppo- 
sition to the Protest and Petition for Rehearing filed herein by KWK, 
Inc. 3 

1. The Controlling Sections of the Statutes | 

In its protest, KWK sets up a number of tests to judge the validity 
of the Commission's action and then purports to show that the Commis- 
sion's action was invalid because it does not meet these tests. These 
arguments, of course, fall as soon as it is aaa that the tests 
invoked by KWK do not apply. : 

Thus, on p. 3, KWK charges that the original notice of proposed 
rule making in Docket 11747 did not cite Sec. 316 of The Communica- 
tions Act as "authority for the proposed action" and claims that subse- 
quent invocation of that section is precluded by Sec. 4 of the Adminis- 
trative Procedure Act, 5 USC Sec. 1003. It is Signal Hill's position 
that the grant of temporary authority to it can be sustained under Sec. 
4 (i) of the Act* as well as under Sec. 316; and Sec. 4 (i) was among 
these Sections cited in the original notice of proposed rule making. 
Moreover, we find nothing in Sec. 4 of the Administrative Procedure 
Act which precludes the Commission from invoking, in the operative 
provisions of a final order, such as this, statutory authority not cited 


Signal Hill submits that the temporary authorization of March 1 can 
also be sustained under Sec. 4(i) of the Act on which the Commission 
has relied as its authority for the promulgation of Sec. 1.325 of its 
Regulations which provide for Special Temporary Authorizations 
(See 4 FR 3341; 13 CFR 13 [6/1/38] and fn. at p. 3 to Sec. 1.1 
thereof). 


| 
| 
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originally for its authority to undertake or commence the original pro- 
63. 


ceeding. Sec. 4 requires that the notice contain "reference to the 
authority under which the rule is proposed" (emphasis supplied); not 
reference to all authority which may be relevant to the operative pro- 
visions of the order finally issued. It may be of significance in this 
connection that in Dockets 11751, 11757 and 11759 to which KWK sub- 
sequently (Protest, p. 5) refers with approval, the original notice of 
rule making did not contain reference to Sec. 316 although show cause 
orders under that section were included in the final orders released. 
Similarly, KWK argues that the Commission may not lawfully con- 
vert a rule making proceeding into a licensing proceeding. But, complete- 
ly apart from the question of the Commission's power to do so, is the 
fact that the grant of temporary authority to Signal Hill was not a licensing 
procedure under Secs. 308, 309, 319, etc. of the Act but was undertaken 
under the other sections above referred to. In the Peoples Broadcasting 
Co, case, under comparable circumstances, the Commission found 
authority for giving a temporary authorization to WGAL under Secs. 
303 (f) * and 316 of the Act (8 RR 508, 512, fn. 4). The Court of Appeals 
agreed with that opinion (Peoples Broadcasting Co. v. U.S., etal.; 
209 F 2nd 286; 9 RR 2045, 2046) and specifically upheld the Commis- 
sion's power to act under Sec. 316. 
Protestant argues that Sec. 316 should not apply in this case; but 
‘it misconstrues the Peoples case and mis-cites the language of that 
opinion in arguing that Sec. 316 cannot apply where the licensee or per- 
mittee is willing to accept the change in authorization offered by the 
Commission. The Court did NOT hold, as implied by protestant on 
p. 5 of its Protest, that Sec. 316 could not apply where the changes 
proposed "were entirely dependent upon the wishes of existing licensees." 
What it did hold was that "a large part of the regulatory power of the 
64 Commission would be nullified" if modification of existing authori- 
zations were "‘entirely dependent upon the wishes of existing licensees'"’; 
* Note that Sec. 303(f) was also among the sections of the Act re- 


ferred to in the original notice of proposed rule making in this 
docket. 
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and it used that argument merely as one of three reasons why the Com- 
munications Act should be construed to give the Commission power to 
act under Sec. 316 independently of Sec. 308. * i 

Moreover, the very facts of the Peoples case are against protestant 
in its contention that "the compulsive character of the order... is the 
essential element of a Section 316 ‘show cause' proceeding". In the 
Peoples case, itself, WGAL, Inc. was in favor of the change and had 
filed pleadings "supporting the assignments proposed by the Commission 
for Lancaster and consenting to the proposed modification of its license." 
8 RR 275, 277; see also Sixth Report and Order, Dockets 8736, et al., 
Par. 339 (i). 

The foregoing has, of course, a dual ee Its first signifi- 


cance is that, inasmuch as the temporary authorization given KTVI was 
not issued pursuant to Section 308 and/or 309 of the Act, it follows that 
it is not subject to protest. Support for this proposition, also, is found 
in the Peoples case. There the Commission has specifically held that 
the temporary authorization given WGAL was not subject to protest. 
8 RR 508, 511. Peoples argued before the Court that its protest had 
been "erroneously dismissed; ** -- but the Court affirmed the Com- 
mission's order in toto. Its other significance is, of course, with re- 
spect to the merits of protestant's petition when the same is considered, 
as it must be as a petition for rehearing under Section 405 of the Act. 

2. The Propriety of the March 1 Order 

In arguments similar to the ones referred to above, KWK claims 
that the language of the Commission's notice of October 12 constituted a 

65 "recognition of the impropriety of taking a licensing action in a rule 


The other two reasons given were (1) "that if an application from the 
licensee were a prerequisite to an order of modification, the require- 
ment that a licensee be notified would be totally meaningless"; and 

(2) that the legislative history of Sec. 316 was consistent with the 
view taken by the Court, 209 F 2d at p. 288. | 


See pp. 15, 16 "Brief for Petitioner - Appellant" Peo les Broad- 
casting Co. v. U.S., et al.; U.S. App. D.C. Nos. i, 626 and 


1,635. 
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making proceeding."" It was, of course, no such thing. The October 
12 Notice was obviously concerned with regular operations on Channel 
2, the Commission thereby determining that regular disposition of Chan- 
nel 2 should be determined by a subsequent proceeding rather than by 
simultaneous action incorporated in the rule making as it had previously 

done in other channel reallocation proceedings involving UHF channels 
| exclusively. (See Springfield, Mass., 12 RR 1509, 1512; Poughkeepsie, 
N.Y., 15 RR 1501, 1502.) Pursuant to this determination the Commis- 
sion, in its March 1 Report and Order did institute such "additional 
proceedings" by providing for a comparative proceeding between Sig- 
_nal Hill and any other interested parties who should subsequently file 
applications for regular operation on Channel 2 (Pars. 30 and 36). 

In Par. 3 of its Protest, KWK attacks the Commission's conclusion 
' that the public interest would be better served by allocating Channel 
36 to Springfield; and in Par. 2 attacks the Commission's right to condi- 
_ tion that allocation on KTVI's surrender of its rights on that channel. 
We submit, however, that there was ample basis in the pleadings 
filed herein by WMAY TV, Inc. to support the rule making with regard 
to Channel 36; and the basis for and propriety of the provisions in Par. 
31 of the Report and Order, requiring Signal Hill to evidence an accep- 
- tance of the temporary authorization is fully covered in Par. 2 of the 
Commission's Memorandum Opinion and Order herein of March 27, 
1957, released March 28, 1957. (FCC 57-298) 
Moreover, since the Commission had decided that Channel 36 

should be deleted from St. Louis, upon its surrender by KTVI, and 
} assigned to Springfield, it was plainly authorized to issue KTVla 
_ temporary authorization on Channel 2 on the authority of the Peoples 
case, discussed above. And even if the Commission had assigned 


Channel 39 to Springfield, rather than Channel 36, the temporary authori- 


zation would still have been valid as an appropriate method of preserv- 
ing a third service to St. Louis which the Commission had found could 
not continue on UHF as a result of the deintermixture order itself. 
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66 The 1952 Commission decided that as a matter of national alloca- 

tions policy VHF and UHF assignments would be intermixed in order to 

maximize the number of potential services to the country. However, 

its actual experience under this policy subsequently demonstrated that 

instead of maximizing the number of "potential" services, intermixture 

was actually decreasing the number of existing services and impeding 

the number of potential services by driving UHF stations off the air in 

predominantly VHF areas. | 

Accordingly, four years after the adoption of Scns asa 
national policy, the Commission issued its Report and Order in Docket 
11532 looking toward the preservation of existing services in such areas 
by "improving the opportunities for effective competition among a greater 
number of stations," i.e., by deintermixture. (Paragraph 31 of Order 
Docket 11532). | 

There obviously were two sides to the deintermixture coin, the 
deletion of VHF channels in theretofore predominantly UHF markets and 
the addition of VHF channels in theretofore predominantly VHF markets. 
(Paragraph 14 of Order Docket 11532). The objective, and the natural 
result of these two procedures was to accomplish effective competition 
by making the markets all UHF or all VHF, and to insure the continua- 
tion of service in each. 

The instant order of March 1, 1957 had this dual hisisnect - it sought 
to “improve the opportunities for effective competition among a greater 
number of stations" in Springfield by deleting Channel 2, so that the 
existing and future stations therein would continue operate in a UHF 
area, and to do the same in St. Louis and Terre Haute by adding an 
additional VHF channel to what it found had already become predominantly 
VHF areas. ! 

As stated, the Commission anticipated that St. a now a pre- 
dominantly VHF area, would become an all-VHF area upon or shortly 
after the assignment of Channel 2 thereto. St. Louis-Belleville had 
previously seen three UHF stations in operation. In competition with 
two commercial VHF stations, two of the UHF stations were forced to 
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cease operations, leaving only one survivor. That survivor - KTVI - 

had provided continuous service to the St. Louis area since Au- 
gust, 1953, over three and one-half years. 
| Obviously St. Louis’ sole UHF survivor would not be able to con- 
tinue its service to the area for any extended period of time after the 
Commission's deintermixture order, and the Commission, in its March 
1 Report and Order, said: 

"In the light of our action adding VHF Channel 2 there is little 

likelihood that operation on UHF channels in St. Louis would 

be feasible on a regular basis for some time to come. . ." 

(Par. 30). 

For the same reasons it was amply justified in preserving an existing 
UHF third service to St. Louis by authorizing temporary operation thereof 
on the newly added VHF channel, pending determination upon applications 
for regular, permanent operation on that channel. The temporary author- 
ization to Signal Hill under Section 316 was an appropriate method of 
preserving an existing service which the Commission found could not 
continue on UHF as a result of the deintermixture order itself, regard- 

| less of whether Channel 36 or Channel 39 were assigned to Springfield. 

That a continuation of Signal Hill's service to St. Louis is definitely 
in the public interest cannot be disputed. As pointed out below, among 
the important programs that have been continuously carried by KTVI 
have been the St. Louis Cardinals baseball games. In fact, the station 
_has been known as the "Sports" Television Station of St. Louis. In addi- 
tion to carrying all out-of-town night baseball games and Saturday and 
Sunday baseball games, the station has been unique in carrying programs 
Of bowling, wrestling and other minor sports that with one or two excep- 
tions have not been available on the other stations. 

We submit therefore that the temporary authorization was clearly 
valid under Section 316 of the Act. It enabled the assignment of Channel 
36 out of St. Louis to Springfield. At the same time, it enabled continu- 
ance to the St. Louis public of an established television service by what 
was merely a temporary authorization, limited in time until the 
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Commission could determine who will operate Channel 2 on a regular 
basis. 

The Commission had faced a somewhat similar problem in the 
New Orleans proceeding. There, the Commission had determined that 
either Channel 12 or Channel 13 could properly be allocated to New Or- 
leans and then faced the decision of which one should be chosen. Chan- 
nel 13 offered some advantages over Channel 12 in that it would allow 
greater flexibility in the location of a transmitter site; but it would also 
have necessitated the modification of certain outstanding authorizations. 
In that case the Commission had no basis to believe that the holders 
of those authorizations would voluntarily consent to the necessary modi- 
fications and it therefore chose Channel 12 solely in order to avoid 
“time consuming evidentiary hearing" so that the new channel could 
be expeditiously assigned. (Memorandum Opinion and Order; 15 RR 
1603, 1609). 

Here, rather than designate an allocation which it considered less 
preferable in terms of the public interest, the Commission ordered that 
Channel 36 be allocated to Springfield in the first instance; but protected 
the public interest against the technical possibility that Signal Hill might 
prevent or delay the allocation to such an extent that it would be pre- 
ferable to substitute Channel 39 for Channel 36. This is neither 
arbitrary, unreasonable, nor an abdication of administrative responsi- 
bility to private parties; and it gives KWK no grounds for complaint. 

3. The Waiver of Sec. 3.610 | 


In Par. 4 of its Protest KWK attacks the Commission's action in 
waiving Section 3.610 of its rules in order to allow KTVI to operate tem- 
porarily from its present site. In one breath KWK obj ects that KTVI 
did not show that no site was available that would meet the spacing re- 


quirements of Section 3.610 (and which would have, of course, imposed 
on KTVI the added expense of acquiring such site and of building a new 
tower) and on the other hand it objects to the fact that the Commission 
allowed KTVI to go to 100 KW ERP in order to duplicate on a temporary 
basis the city grade and Grade A service which it previously rendered 
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on Channel 36. Obviously, KWK cannot have it both ways. 

69 KWK argues that the reasons given by Signal Hill for requesting 
a waiver of the site separation requirements of Sec. 3.610 of the Com- 
mission's Rules were without merit; but it is specious to argue that a 
showing was necessary that it would be quicker and cheaper to adapt 
the antenna tower at KTVI's present site for temporary operations than 
to acquire 2 new site that complied with Section 3.610 and to build a new 
tower there. 

The charge of bad faith brought by KWK is, of course, wholly 
without merit. KTVI's brief interruption of service while the new trans- 
mitter and antenna are being substituted for the old ones was necessarily 
implied in using the present site, and was specifically approved by the 
Commission which obviously had the power to do so. 

The possible hiatus in service to which Signal Hill adverted in its 
request for waiver filed with the Commission was that which could be 
imposed upon it if it had commenced the time-consuming construction 
of new facilities beyond the 170 mile limit from Terre Haute and had 
been unable to complete them and vacate Channel 36 before the success- 
ful applicant in Springfield was ready to commence operations on that 
channel. This is perfectly clear when the 6th paragraph of KTVI's 
Plan of Operation and Request for Waiver is read in its entirety instead 

of taking the first sentence out of context. * 

4, Applicability of the Peoples Case. 

The factors which the Commission weighed to restrict the operat- 
ing power of WGAL's temporary authorization in the Peoples case are 


* "Use of the existing site under the conditions proposed herein will 
also avoid the possibility of an hiatus between KTVI's cessation of 
operation on Channel 36 and its commencement of service on Channel 
2. In this connection, paragraph 36(d) of the above-mentioned Re- 
port and Order requires that even if Signal Hill has not completed 
construction of facilities for temporary operation on Channel 2 in 
St. Louis, unless further relief is afforded by the Commission, it 
must terminate service on Channel 36 as soon as a station commences 
operation on that Channel in Springfield." 
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differently balanced here. In the first place it should be realized that 
although the Commission in Peoples "limited'"' WGAL to "minimum" 


power under its then new rules, the Commission was, in effect, giving 


it a substantial increase in power above that which had previously been 
authorized for its permanent operation. WGAL had previously been 
licensed as a community station with an ERP of only 1 KW; 
whereas the minimum power which the Commission allowed it to use 
on its temporary operation under the new rules granted it an increase 





in authorized power to 7.2 KW ERP witha corresponding increase in 
service areas.* Moreover, in Peoples there was also present the possi- 
bility of an overlap in service area with the commonly owned station 
WDEL-TV; and the Commission felt it necessary to avoid this overlap 
(which was achieved by restricting the power of WGAL) until the question 
thus raised under Sec. 3.636 of its rules could be disposed of. 

KWK's arguments with respect to Secs. 1.378 and 3.607 of the 
Commission's Rules, its claims to protest the grant of an "application" ** 
of Signal Hill's and the argument that Secs. 308 and 309 of the Act were 
improperly waived are equally without merit since, no more than in 
Peoples, was Signal Hill's filing with respect to its proposed temporary 
operation an application under Secs. 308 and 309 of the Act. Signal Hill's 


It is believed that an engineering analysis comparing the temporary 
authorization granted WGAL on Channel 8 with its previously licensed 
operation on Channel 4 will show that in terms of city grade coverage 
the pertinent radius was increased almost 58%, that for Grade A was 
increased 59%, and that for Grade B was increased about 22%. This 
is to be contrasted with the situation here where, in fact, the Grade 
A and city grade contours for the temporary authorization will be 
even slightly smaller than those previously authorized. (See Engi- 
neering Statement hereto, hereby incorporated by reference. ) 


** The fact that KWK has captioned its pleading as relating to a "Grant 
of Signal Hill Telecasting Corporation's application to construct and 
operate broadcasting facilities" does not, of course, change Signal 
Hill's submission to the Commission into an "application" under 
Secs. 308 and 309 nor the Commission's action SRE a "grant" of 
an application under those sections. 
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temporary authorization to operate on Channel 2, like the other actions 
in Docket 11747, will not become effective until April 15; so there is 
nothing premature or illegal in the action which created it. 

KWK objects to KTVI furnishing temporary service from a site 
in the center of St. Louis when the Terre Haute allocation may ulti- 
‘mately force KTVI to locate its permanent site elsewhere. But KTVI 
has already proposed a different site to the southwest of the city for its 
permanent operation. KWK also argues that some viewers who will re- 
ceive a service from KTVI's temporary operation will have that service 
withdrawn when a regular service commences on Channel 2. This is 
not so. Figure 4 to the Engineering Statement attached hereto shows 
that (as far as KTVI's proposal for permanent service is concerned) all 

of the contours for KTVI's proposed permanent operation on Chan- 
nel 2 will be substantially larger than those authorized for its temporary 
operation on that channel, that all persons receiving temporary service 
from KTVI on Channel 2 would also receive service under its proposal 
for a permanent authorization, and that the only depreciation in service 
recognized by the rules which could result from a change-over from 
KTVI's temporary service to service under its permanent proposal 
would be to 380 persons in an area of 12.8 square miles whose service 
would change from Grade A to Grade B but who would not, in any event, 
lose service. 

The other attempts made by KWK to distinguish the instant case 
from the situation in Peoples are highly technical and none of them are 
valid: 

(a) The fact that Signal Hill was not rendering the only service 
_ to St. Louis is by no means controlling. There is nothing in the Peoples 
case that limits the Commission's power to preserve or continue a ser- 
vice in the public interest to those situations where the service involved 
is the only service in the city. 

(b) Similarly, there does not appear to be any principle under 
which the Peoples doctrine would be rendered inapplicable because the 

service to be preserved was originally carried on a UHF channel and 
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the temporary authorization by which it is to be preserved is on a VHF 

channel. | 
w The argument that the public's investment in UHF equipment "will 
be destroyed rather than protected" is specious. The whole rationale 
and basis of the deintermixture proceedings instituted in St. Louis and 
the other markets affected was the recognition that UHF could not long 
survive in mixed markets (especially where there were more VHF than 
UHF signals available); and that the UHF services in those markets 
would ultimately be destroyed. In the St. Louis area, out of three 
UHF stations that were operating in 1954, KTVI was the only survivor 
on March 1, 1957. The only utility that UHF equipment has had in 
St. Louis since 1954 has been to receive the programs of KTVI on Chan- 





nel 36. The investment of the public in UHF equipment was destroyed 
not by the temporary authorization of Signal Hill on VHF Channel 2 but 

72 by the failure of deintermixture as a policy to create a competi- 
tive television system. In any event, KTVI's programs will now be 
made available on Channel 2; so there will be no loss to the public in 
terms of its valuable programs. : 

(c) The argument that there was an "option" which invalidated 
the action of March 1 is, as already noted, answered by the Commission 
in its Memorandum Opinion and Order herein of February 26, released 
February 27, 1957; and has been further dealt with above. 

(d) The Commission did not have to determine whether some other 
qualified applicant for Channel 2 could provide a temporary service on 
that channel which conformed to the Commission's rules and regulations 
with respect to mileage spacing. The Commission determined (Par. 30) 
that ''The public interest would be served... by enabling Signal Hill 
to continue to provide a television service in St. Louis. " Obviously 





Signal Hill was the appropriate party to continue to provide its own 
service to St. Louis. This contention has already been advanced in this 
proceeding by Louisiana Purchase, claiming that it should be given a 
temporary authorization on Channel 2, or the opportunity to compete 
therefor, but the Commission's Memorandum Opinion and Order herein 
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of March 27, released March 28, 1957 adequately disposes of all such 
claims. 

(e) The safeguards imposed on the temporary use of Channel 2 
to insure that the Ashbacker rights of competing applicants are preserved 
are identical in this case with those imposed by the Commission in 
Peoples. In par. 31 of its Report and Order herein, released March 1, 
the Commission said "in authorizing Signal Hill to operate on a temporary 
basis on Channel 2 as outlined above, we emphasize that in any compara- 
tive hearing involving regular operation on Channel 2 no effect whatsoever 
will be given to any expenditure of funds by Signal Hill pursuant to the 
temporary authorization, nor will any other preference redound to Signal 
Hill by virtue of a temporary grant." 

7 This was repeated in Par. 36(f) of said order in which the Commis- 
sion said "In any comparative hearing involving regular operation on 

13 Channel 2 in St. Louis no effect whatsoever will be given to any 
expenditure of funds by Signal Hill pursuant to the temporary authoriza- 
tion, nor will any preference redound to Signal Hill by virtue of the grant 
of or operation under said temporary authorization;" 

In similar circumstances, in the Peoples case, the Court said 

" . . « Moreover the Commission has expressly declared twice 

that it would not give any effect to the expenditure of funds by 

WGAL, Inc., pursuant to the temporary grant. Until and unless 

the contrary is shown, we must assume that the Commission will 
act in good faith in respect to that declaration." 209 F 2d 286, 
288. 
As shown by the engineering. affidavit, attached hereto and in- 
corporated herein by reference, it will be seen that the power author- 
ized by the Commission will not afford KTVI Grade A or City Grade 
coverage larger than, or even as large as, its previous authorization 
on Channel 36. 
! The fact that the temporary operation on Channel 2 may allow 

KTVI to render a service as good as or better than KSD and KWK is not 
relevant to this proceeding or'to the Ashbacker rights of other applicants. 
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The relative coverage of KTVI's City Grade and Grade A service contours 
compared to those of KWK and KSD are not being judged by this tempo- 
rary authorization. Moreover, any relative deficiency in the service 
areas of KSD and KWK is a function of the outmoded location of the 


antennas of these stations and will, presumably, be rectified when 


these stations move to the new antenna sites and higher towers for 
which they both have construction permits. (See Engineering Statement 
attached hereto. ) | 

9. Postponement of the Effective Date. | 

By virtue of the foregoing, we submit that, insofar as it purports 
to be a protest, the pleading filed herein by KWK, Inc. must be denied 
for the reason that the Commission's action in issuing the temporary 
authorization was taken under Sections 4(i) and 316 of the Act, rather than 
pursuant to Sections 308 and 309, (Peoples Broadcasting Co. v. U.S., 
supra) and for the additional reason that no facts are alleged showing 
that the temporary authorization was improper or would otherwise 
not be in the public interest. Greater Huntington Radio Corp., 14 RR 

271. This case would, therefore, seem to be one in which "taking 
all the protestant's allegations as true. . . there is no real merit in 
protestant's position or substantial possibility that a hearing will reveal 
merit"' so that the Commission would be perfectly justified in rejecting 
the protest (if it were one) without a hearing. Cf. Federal Broadcasting 
System, Inc. v. F.C.C., 13 RR 2094, 2098. : 

KWK argues that it is not in the public interest to permit the tem- 
porary authorization to Signal Hill to remain in effect because of alleged 
violations of the Communications Act and Commission practice and pol- 
icy. However, the Commission has held in the past that the probability 
of the ultimate success of the Protest is a factor to be considered in 
determining whether the effective date of the grant should be stayed. 
Wrather Alvarez Broadcasting, Inc., 13 RR 754, 757. We have shown 
above that there is no merit to the arguments which KWK has brought 
to bear against the validity of the temporary authorization granted to 


Signal Hill and, indeed, the Commission has already passed on the 
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merits of many of these arguments in its Memorandum Opinion and 
Order of March 27, released March 28, denying the stay requested by 
Louisiana Purchase Company. Under these circumstances, where the 
Commission has already passed on the merits of these arguments, the 
likelihood of ultimate success on the part of the protestant is so slight 
that the public interest will not warrant that the authorization involved 
be stayed. 

The Commission has already indicated in its Memorandum Opinion 
and Order herein of March 27, 1957, released March 28, 1957, that the 
public interest in making Channel 36 available to Springfield would re- 
quire that Signal Hill's temporary authorization on Channel 2 remain 
in effect. And the situation with respect to St. Louis compels the same 
result. Even if the Commission should hold that KTVI's temporary authori- 
zation were subject to protest under Sec. 309(c) and that the allegations 
in the protest required designating it for hearing, it is clear that the Com- 
mission should not vacate that authorization or postpone its effective date 

75 until after the hearing has been held since, for the reasons set 
out below, the public interest affirmatively requires that the continua- 
tion of this service should not be interrupted beyond the brief interval 
authorized by the Commission for replacing the Channel 36 antenna and 
transmitter with a Channel 2 antenna and transmitter which work, it 
is estimated, will be completed about the middle of April, 1956. 

The public interest in a quick resumption of KTVI's service is a 
direct reflection of the exceptional programming it has been offering 
the people of the St. Louis area. 

KTVI has carried the full schedule of the Cardinals away-from- 
home games each year since 1954. The opener for the Cardinals this 
year is to be an away-from-home game on April 16. Under the time 
schedule adopted under the Commission's order, the change in KTVI's 
transmitter and antenna will be completed in time to carry the opening 
game and the rest of the season. These games have a tremendous fol- 
lowing in St. Louis and have achieved a quasi public service status 
there. 
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KTVI has been the outstanding sports station of St. Louis and, 
in addition to the Cardinals baseball games, carries bowling, wrestling 
and other minor sports, shown only rarely on other stations, besides 
regular broadcasts of football and basketball. An analysis of its com- 
posite week for 1956 shows a total of 8-3/4 hours devoted to sports 
shows. ! 


Signal Hill has, in addition, a truly astounding record of public 


service activities in the St. Louis area. In 1956 (in spite of the fact 
that the station was not operating full time) its public service programs 
totaled approximately 185 hours and it carried, in addition, a total of 
well over 3,500 public service spot announcements. In 1954 it con- 
ducted a telethon for the United Cerebral Palsy Association, raising 
over $75,000. Its "Nite Cap" program received a distinguished service 
award from the St. Louis Small Business Council as the TV program 
rendering outstanding service to the business and civic community of 
St. Louis. | 

Even its sports programs have been recognized 'as having a public 
service aspect. The Executive Director of the Metropolitan Youth Com- 
mission of St. Louis and St. Louis County has written that - 

"St. Louis is a great baseball community and there are 
thousands of youngsters actively enrolled each summer in the 
Khoury League and other leagues sponsored by the City Recrea- 
tional Department, the Cub Scouts, etc. Many of these young- 
sters learn the rudiments of the game and its sportsmanship by 
viewing the programs in their own homes. Televised programs 
of ball games act as a major stimulant in interesting youngsters 
in this form of recreation. To deny them of this, what I believe 
educational opportunity, would not be fair play." 

The Director of Community Relations of a Labor Union that has inter- 
ested itself in the problem of juvenile delinquency in the St. Louis area 
has written that - : 

"The problem of juvenile delinquency tends to increase 


during the summer months after school closes. This may be 
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due to the fact that there is no organized recreational program 
except on a very limited basis reaching only a small fraction of 
the young people of the community. The Hennings Sub Committee 
on Juvenile Delinquency recently issued an interim report on St. 
Louis and found that St. Louis was losing its battle with juvenile 
crime because of the lack of recreational and therapeutic facili- 
ties in the community. 

"The telecasting of baseball games has a great attraction 
for youngsters who might otherwise get into mischief or even 


become juvenile delinquents due to the lack of facilities in the 


community which would direct their interests into constructive 
channels. 

"I feel that the televising of baseball games in the St. 
Louis area has a particularly great value because of the limited 
recreational facilities at'the present time. It is an excellent 
medium because it reaches a large number of young people and 
it provides a vicarious outlet for the healthy, competitive aggres- 
sion of young people. The young viewer of a baseball game tends 
to identify himself with the spirit of sportsmanship and fair play 
exemplified by baseball." 


‘The Director of Public Welfare for the City of St. Louis has written 


that - 


“As Director of Public Welfare in St. Louis, I know that 
many hours that would have been dull and uninteresting for pa- 
tients in our City Hospitals have been brightened by watching the 
St. Louis Cardinals out-of-town games televised by Station KTVI. 

"It is heart warming to see groups of hospitalized citizens 
reacting to the healthy influence of baseball as played by our 
beloved St. Louis Cardinals." 

We submit that, in the light of the foregoing record of KTVI, the 


public interest requires that the temporary authorization to it remain 
in effect. 
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77 Conclusion 


| 


In view of the foregoing, it is respectfully submitted, that the pro- 
test of KWK should be dismissed and that, to the extent that such pro- os 
test is considered as a Petition for Reconsideration under Sec. 405 of 





the Act, it should be denied, and that even if a hearing on the protest 
should be ordered, the effective date of Signal Hill's Temporary 
Authorization should not be postponed pending a decision. 
Respectfully submitted, 
SIGNAL HILL TELECASTING CORP. 


By ! 
Monroe Oppenheimer 


William A. Roberts 
Its Attorneys 


Roberts & McInnis 
*x* * * 


Sher, Oppenheimer & Harris 
x * * 


Attorneys for 
Signal Hill Telecasting Corporation 


April 3, 1957. 


78 VERIFICATION 
STATE OF MISSOURI ) Ss 
° CITY OF ST. LOUIS ) ; 
PAUL E, PELTASON, being duly sworn, upon his oath, states 
that he has read the foregoing Opposition to Protest of Signal Hill Tele- 
casting Corporation; that he is president of said corporation, and that 





the avertments of the Opposition are true, according to his best knowl- 
edge and belief. | 
/s/ PAUL E, PELTASON 

we Subscribed and Sworn to before me this 3rd day of April, 1957. 
/s/ Herbert J. Klein, Notary Public 
(SEAL) } 


* * * 
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ENGINEERING STATEMENT IN SUPPORT OF THE ANSWER 

OF SIGNAL HILL TELECASTING CORP. TO THE PROTEST 

OF KWK, INC. IN REGARD TO CHANNEL 2 IN ST. LOUIS, MO. 

The George P. Adair Engineering Company has been employed 
by the Signal Hill Telecasting Corp., licensee of Television Station 
KTVI, St. Louis, Missouri, to make a study of the engineering Affi- 
davit attached to the protest of KWK, Inc., licensee of KWK-TV, St. 
Louis, Missouri, to the use of Channel 2 in St. Louis on a temporary 
basis in accordance with the Temporary Authority issued to KTVI by 
the Federal Communications Commission on March 13, 1957, and to 
prepare appropriate comments thereon. 

The statement first compares the Grade B contours of KTVI on 
Channel 36 with its Grade B contour under the temporary authority on 
Channel 2 and concludes that because the latter encompasses a larger 
area that the area encompassed in the operation under the temporary 
authorization on Channel 2 would be approximately two times greater 
than is the area encompassed within the existing KTVI Grade B contour 
on Channel 36. 

This statement, however, appears to give a distorted picture of 
the relative services furnished by the two stations in that it fails to 
include a comparison of the city grade contours and the Grade A con- 
tours which would seem the pertinent ones for the purposes of the pro- 
test in question, particularly since the rules and regulations of the 
3 Commission have specific requirements with respect to the city 
grade contour in particular. 

Attached is figure 1 from which it will be noted that the city grade 
and Grade A contours of the temporary authority on Channel 2, as de- 
termined in the same manner as is described in the engineering state- 
ment filed by the protestor for determining the Grade B contours, is 
actually slightly less than the city grade and Grade A contours of KTVI 

operating on Channel 36. 
It will thus be seen that the temporary Channel 2 service within 


the most important contours, namely, city grade and Grade A, far 
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from being larger than the Channel 36 areas are, in fact, slightly smal- 





ler. | 

It should also be noted that the heavily populated suburban area 
referred to in the protestor's engineering data located just west of St. 
Louis (Clayton, University City, La Due, Maplewood, ‘Webster Groves, 
Kirkwood, etc.) are all well within the present Channel 36 city service 
and would receive no stronger signal under the temporary Channel 2 
operation than under 36. | 

The engineering statement filed by protestor also purports to com- 
pare the supposed site advantage that KTVI enjoys over other existing 
TV stations in St. Louis in that the KTVI transmitter site is more favor- 
ably located with respect to the center of the St. Louis Metropolitan area 

82 and near to the heavily populated suburban area located just west 

of St. Louis. In an attempt to establish this, the engineering statement 
sets forth only the present assignments of the television stations in St. 
Louis, and has neglected to show that KWK-TV and KSD-TV now have 
outstanding construction permits to move their sites and also to increase 
the effective antenna heights above average terrain. A complete tabula- 


tion of the respective facilities is as follows: 


Call Channel ERP Effective Height Expiration 


Letters No. Visual Present ~CP_ CP 
KWK-TV 4 100 kw 523 =: 1113" 8-13-57 
KSD-TV 5 100 kw 510' 1088" 6-20-57 
KETC (Educ.) 9 129.5kw 560! | 
KTVI 36 417 kw 592" Present operation 

2 100 kw 577° Temporary authority 


granted 3-13-57 


Attention is invited to figure 2 attached hereto which is a map of 
the St. Louis area on which are shown the locations authorized by con- 
struction permit, and merely proposed, of KWK-TV, ‘KSD-TV, KETC, 
KTVI (both temporary and proposed permanent), and Louisiana Pur- 
chase Company. It will be noted that the KSD-TV and KWK-TV new 
sites, for which they hold construction permits, will give as strong if 
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not a stronger signal than will KTVI from its temporary site to the 
heavily populated suburban area referred to by protestor. 

Attention is also invited to Figure 3 on which are shown the city 
grade and Grade A contours of the present operations of KWK-TV and 
KSD-TV and of KTVI under the Temporary Authority on Channel 2. 
(Contours were determined by using the average antenna heights above 
terrain.) It is obvious that service well above City Grade is available 
from all three stations in the heavily built up areas referred to by the 
protestant. 

It should also be noted that in the most important heavily popu- 
lated residential area the alleged differences in signal strength are of 
no practical consequence since the automatic gain controls of the tele- 


vision receivers would in most, if not all, cases adjust for any difference 


in signals having the magnitude of strength here involved. 

Figure 4 shows the service contours of KTVI's presently author- 
ized temporary authorization on Channel 2 compared with those which 
it proposes for permanent operations on that channel. It should be 
noted that the Grade B contour of the proposed permanent operation 
completely encloses that of the temporary operation and that the other 
contours of the proposed permanent operation are also correspondingly 
larger. The only lessening in service recognized by the rules would be 
in the hatched area, consisting of 12.8 square miles (0.3% of the area 
of the Grade A contour of the proposed operation), with a population 
of 380 (all rural population), where service would change from Grade 

A to Grade B, and inasmuch as this entire area will still receive 
Grade B service, no loss or withdrawal of service would result. 
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CITY OF WASHINGTON ) Sg: 

DISTRICT OF COLUMBIA) : 

George P. Adair, having been duly sworn, deposes and says: 

1. That he is a Consulting Radio Engineer with offices at 1610 
Eye Street, N.W., Washington 6, D.C. Heisa Registered Professional 
Engineer in the District of Columbia. His qualifications as an Engineer 
are known to the Federal Communications Commission through his em- 
ployment by the Commission and its predecessor, the Federal Radio 


Commission, from 1931 to 1947, and through his —— in hear- 


ings before the Commission. 

2. That the foregoing Engineering statement was prepared by him 
personally or under his direct supervision and is true and accurate to 
the best of his knowledge and belief. | 


/s/ George P. Adair, Senior Partner 
& Chief Engineer 


George P. Adair Eoptuceuns Company 
Subscribed and Sworn to before me 
this 1 day of April, 1957. 


Notary Public 
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3 [Received Apr. 9, 1957, FCC Mail & Files] 
In the Matter of 


Amendment of Section 3. 606, Docket No. 11747 
Table of Assignments, 

Television Broadcast Stations 

(Springfield, Dlinois- 

St. Louis, Missouri) 

OPPOSITION TO CERTAIN PROTESTS AND PETITIONS 

FOR REHEARING. 

Comes now Plains Television Corporation, WICS, Springfield, 
Tlinois, and opposes the following pleadings filed in the above entitled 
proceeding on the dates and by the parties indicated: 

(a) Petition for Rehearing filed March 26, 1957 by St. 
Louis Telecast, Inc. ,1/ 

(b) Protest and Petition for Rehearing filed March 29, 
1957 by Wabash Valley Broadcasting Corporation; 

(c) Protest and Petition for Rehearing filed March 25, 
1957 by KWK, Inc. 2/ 

Plains has participated fully in the above-entitled rule making 
proceeding and its interests therein have heretobeen made known to the 
Commission. The actions taken by the Commission in this proceeding 
have been in accordance with the recommendations made to the Com- 

91 mission by Plains and Plains is opposed to any modification, 
suspension or stay of such actions. Plains believes that the public in- 
terest will be served if the changes in television allocations, decided 
upon in Docket No. 11747, are made effective as promptly as possible 
and therefore is opposed to any proceeding or action which might tend 


to hinder or delay their effectuation. 


1/__—‘ Time for replying to this petition has been extended to April 8, 
1957 by Commission order. 


427, The subject protest was not served upon counsel for Plains and 
counsel did not obtain a copy thereof until April 3, 1957. It is sub- 
mitted that, under the circumstances, this opposition is not untimely 
and should be accepted. 
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None of the subject pleadings takes issue with the Commission's 
basic determination in this proceeding that Channel 2 should be reallo- 
cated from Springfield to St. Louis and Terre Haute. Each, however, 
opposes in whole or in part certain actions of the Commission looking 
toward the prompt effectuation of the reallocations ordered herein. 

It is appropriate, therefore, that Plains' oppositions thereto be com- 
bined in a single document. : 

In this proceeding the Commission concluded that public interest 
would be served by the reallocation of Channel 2 from Springfield to 
St. Louis and Terre Haute and by the reallocation of Channel 36 from 
St. Louis to Springfield. In order to make these reallocations effec- 
tive as promptly as possible and to insure the continued operation of 
Station KTVI, now on Channel 36 in St. Louis, the Commission ordered 
the modification of KTVI's authorization, effective April 15, 1957, to 
provide for temporary operation on Channel 2, subject to certain condi- 
tions, pending a comparative hearing on applications for regular opera- 
tion on Channel 2 at St. Louis. By letter of March 7, 1956, KTVI 

92 signified its consent to the said modification. At the same time 
it submitted the necessary information for the preparation of engineer- 
ing specifications to cover the temporary operation on Channel 2. On 
March 13, 1957, in implementation of its modification order, the Com- 
mission issued the specifications for the temporary operation of KTVI on 
Channel 2, effective April 15, 1957. It is the above-mentioned order 
of modification and its implementation by action of March 13, 1957, to 
which the several petitioners object. 

At the outset, it should be noted that it is doubtful whether the ac- 
tions complained of are protestable under Section 309 (c). That section 
applies, by its terms, only to instruments of authorization granted with- 
out hearing, as provided for in Section 390(a). The actions here com- 
plained of were taken under Section 316. It is also questionable whether 
any of petitioners have the requisite standing. In the case of Wabash 
Valley, standing is based upon an application which was not filed until 
after the actions complained of, and, in the case of St. Louis Telecast, 
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standing is based upon a mere intention to file a Channel 2 application, 
which intention has not yet been finally formed. Although KWK would 
appear to suffer injury by reason of the Commission's actions, it is 
nonetheless questionable whether its standing is sufficient, in view of 
the nature of the matters raised in its pleading. A person suffering 
economic injury has standing to raise matters affecting the public in- 

terest, but KWK's objections to the Commission's actions are 
based, not upon injury to the public, but upon alleged injury to certain 
‘third parties who are or may become applicants for regular operation 
on Channel 2 in St. Louis. 

The gravamen of petitioners’ pleadings is that the issuance of the 
temporary Channel 2 authorization to KTVI will prejudice the compara- 

_tive hearing to be held upon applications for regular operation on Chan- 
nel 2. 1/ One of the conditions set forth in the Commission's order of 

modification, however, reads as follows: 

In any comparative hearing involving regular operation 
on channel 2 in St. Louis, no effect whatsoever will be given to 
any expenditure of funds by Signal Hill pursuant to the temporary 
authorization, nor will any preference redound to Signal Hill by 
virtue of the grant of or operation under said temporary authori- 
zation. 
In the absence of evidence to the contrary, it must be presumed that the 
Commission will, in good faith, give full effect to the foregoing condi- 

_ tions. Peoples Broadcasting Co. v. U.S. etal., 209 F.2d 286. Without 
any evidence whatever, petitioners are plainly accusing the Commission 
of bad faith. Their pleadings should accordingly be stricken as scandal- 
ous, frivolous and sham. 

94 In order to give some semblance of support to their wholly 


1/ _—_ Other objections by Wabash Valley, based upon alleged prejudice 
- to its Channel 2 Terre Haute application, can, if meritorious, be cured 
by appropriate waivers for the benefit of Terre Haute applicants. 
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untenable position, petitioners have conjured up a number of wholly 


technical objections to the form of the Commission's actions. These 
deserve little, if any, comment. 

The Commission's order of March 1, 1957 is attacked as not in 
compliance with the Administrative Procedure Act since it was included 
in the Report and Order in a rule making proceeding, A fair reading 
of the Commission's Report and Order makes clear that insofar as it 
relates to the KTVI authorization it constitutes the initiation of a new 
proceeding under Section 316 of the Act. The order was physically 
included in the Report and Order in the rule making proceeding for the 
obvious reason of the close interrelation between the Commission's ac- 
tions in the two proceedings. : 

The Commission's actions are also attacked on the grounds of 
noncompliance with Sections 308, 309 and 319 of the Communications 
Act. These contentions are manifestly without merit since the actions 
complained of were taken under Section 316 and the requirements of 
Sections 308, 309 and 319 are inapplicable. ! 

Finally, the order is attacked as invalid under Section 316 because 
the Commission indicated that if Station KTVI declined to comply with 
the order of modification, Channel 39 would be allocated to Springfield 
in lieu of Channel 36, and KTVI would be permitted to continue its 

95 Channel 36 operation. It is asserted that this | constituted improper 
delegation of Commission responsibilities to KTVI. i As the Commission 
made clear, however, the immediate reallocation of Channel 39 to 
Springfield would better serve the public interest than the reallocation 
of Channel 36 at some long-delayed and indefinite future date. Since 
the Commission would be required by statute to afford KTVI a further 
hearing before the order of modification could become final over KTVI's 
objection, the Commission was forced to act in the manner in which it 
did. Its order conferred upon KTVI no rights or privileges not already 
accorded that station by statute. To assert that the Commission's order 
of modification was invalid because the Commission indicated that it 
would not seek to enforce it if it should appear that such enforcement 


96. 


97 
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no longer served the public interest, amounts to a statement that the 
Commission simply does not have authority under Section 316 to fulfill 
the public interest as it sees it. 

The remaining objections made to the Commission's actions are 
too frivolous to warrant individual comment. 

Even assuming that the actions in question are protestable, and 
quite aside from the merit or lack of merit of petitioners’ arguments, 
the most that petitioners are entitled to is oral argument. Their plead- 
ings raise no factual issues whatsoever, but solely questions of law. 

An evidentiary hearing would, therefore, serve no useful purpose. 

The Commission has found that public interest requires the prompt 
effectuation of the reallocations determined upon in this proceeding. The 
stays requested by petitioners would clearly frustrate and delay those 


reallocations. Petitioners have not shown that a stay would in any 
manner serve the public interest. Accordingly, a grant of such stay 


would be against the public interest and should be denied, irrespective 


of such other action as may be taken on subject petitions. 


For the foregoing reasons, it is submitted that the subject protests 
and petitions for reconsideration should be denied or set for oral argu- 


‘ment and that, in any event, the stay requests should be denied. 


Respectfully submitted, 
PLAINS TELEVISION CORPORATION 
By /s/ James A. McKenna, Jr. 

/s/ David S. Stevens 


McKenna & Wilkinson 
* * * 


Its Attorneys 
April 8, 1957. 


(CERTIFICATE OF SERVICE) 
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[Received Apr. 9, 1957, FCC Mail & Files] 

OPPOSITION TO CERTAIN PROTESTS AND PETITIONS 

FOR REHEARING | 

American Broadcasting Company opposes cena the following 
pleadings filed in the above-entitled proceeding on the dates and by the 
parties indicated: 

(a) Petition for Rehearing filed March 26, 1957 by St. 

Louis Telecast, Inc.; 1 

(b) Protest and Petition for Rehearing filea March 29, 
1957 by Wabash Valley Broadcasting Corporation; 

(c) Protest and Petition for Rehearing filed March 25, 
1957 by KWK, Inc. 2/ 
ABC has participated fully in the above- entitled rule making pro- 





ceeding and its interests therein have heretofore been made known to 
the Commission. Briefly, ABC is a national television network in 
competition with two other national networks, as well as with other 
distributors of television programs. In order to compete effectively, 
ABC must secure nationwide distribution of its programs and it has been 
severely handicapped by lack of equality of access to competitive outlets 
in many of the principal markets of the country. ABC accordingly 
has a direct and immediate interest in television allocations generally 
and in particular in those major markets such as St. ‘Louis where there 
are not at least three television stations of comparable facilities. The 
actions taken by the Commission in this proceeding have been generally 
in accordance with the recommendation made to the Commission by ABC. 
ABC is opposed to any reconsideration or — thereof and to 


1/__‘ Time for replying to this petition has been extended to April 8, 
1957 by Commission Order. 


2/ _—«‘ The subject protest was not served upon ers for ABC and 
Counsel did not obtain a copy thereof until April 3, 1957. It is submitted 
that, under the circumstances, this opposition is not untimely and should 
be accepted. 
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any action which would tend to delay the prompt effectuation of the 
Commission's Report and Order of March 1, 1957. 

In this proceeding the Commission concluded that public interest 
would be served by the reallocation of Channel 2 from Springfield to 
St. Louis and Terre Haute and by the reallocation of Channel 36 from 
St. Louis to Springfield. In order to make these reallocations effective 
as promptly as possible and to insure the continued operation of Station 
KTVI now on Channel 36 in St. Louis, the Commission ordered the 
modification of KTVI's authorization, effective April 15, 1957, to pro- 
vide for temporary operation on Channel 2 subject to certain conditions, 
and pending a comparative hearing on applications for regular operation 
on Channel 2 at St. Louis. By letter of March 7, 1956, KTVI signified 
its consent to the said modification. At the same time it submitted the 

100 necessary information for the preparation of engineering specifi- 
cations to cover the temporary operation on Channel 2. On March 13, 
1957, in implementation of its modification order, the Commission 
issued the specifications for the temporary operation of KTVI on Chan- 
nel 2, effective April 15, 1957. It is the above-mentioned order of 
modification and its implementation by action of March 13, 1957, to 
which the several petitioners object. 

The gravamen of petitioners’ objections is that the issuance of 
the temporary Channel 2 authorization to KTVI will prejudice the com- 
parative hearing to be held upon applications for regular operation on 
Channel 2. 1/ One of the conditions set forth in the Commission's order 
of modification, however, reads as follows: 


In any comparative hearing involving regular operation on channel 


2 in St. Louis, no effect whatsoever will be given to any expenditure 


1/ __— Other objections by Wabash Valley based upon alleged prejudice 
to its Channel 2 Terre Haute application can, if meritorious, be used . 
by appropriate waivers for the benefit of Terre Haute applications. 
ABC would have no objections to such waivers but does oppose any 
modification as unnecessary and contrary to the public interest in the 
prompt establishment of Channel 2 service in St. Louis. 
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of funds by Signal Hill pursuant to the temporary authorization, 


nor will any preference redound to Signal Hill by virtue of the 


grant of or operation under said temporary authorization; 


101 In the absence of evidence to the contrary, it must be presumed 


that the Commission will, in good faith, give full effect to the foregoing 
conditions. Peoples Broadcasting Co. v. U.S. et al., 209 F. 2d 286. 
Without any evidence whatever, petitioners are plainly accusing the 
Commission of bad faith. Their pleadings should accordingly be stricken 
as scandalous, frivolous and sham. ! 

In order to give some semblance of support to their wholly unten- 
able position, petitioners have conjured up a number of wholly techni- 
cal objections to the form of the Commission's actions. ABC considers 
these objections to be too frivolous to deserve specific comment. 

It must be noted that there is substantial question whether the 
actions complained of are protestable under Section 309(c) of the Act. 
That Section applies to instruments of authorization granted pursuant to 
Section 309. The authorization herein questioned was issued pursuant 
to Section 316 and Section 309 appears wholly inapplicable. Even assum- 
ing, however, the subject actions are protestable, protestants are entitled 
at most to an oral argument. Their pleadings raise no factual issues 
whatever but solely questions of law. An evidentiary hearing would 


therefore serve a most useful purpose. 


102 Finally, irrespective of the action taken on the subject pleadings, 


the temporary authorization to KTVI for operation on Channel 2 should 

not be stayed. The Commission has already found that public interest 
requires the prompt effectuation of the reallocations determined upon 

in this proceeding. The stays requested by the petitioners would frustrate 


and delay those reallocations. Petitioners have not shown that a stay 
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would serve the public interest in any countervailing manner. Accord- 
ingly, the requests for stay must be denied. 
| Respectfully submitted, 


AMERICAN BROADCASTING COMPANY 


By Mortimer Weinbach 
Omar F. Elder, Jr. 

7 West 66 th Street 

New York 23, N. Y. 


James A. McKenna, Jr. 
David S. Stevens 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington, D.C. 


Its Attorneys 
April 8, 1957. 


103 (CERTIFICATE OF SERVICE) 
FCC 57-371 
104 MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Mack not participating. 

1. The Commission has under consideration (a) the "Protest" 
filed on March 18, 1957, by Louisiana Purchase Company, an applicant 
for Channel 2, St. Louis, Missouri; (b) the "Protest and Petition for 
Rehearing" filed on March 25, 1957 by KWK, Inc., licensee of KWK and 
KWK-TV, St. Louis; and (c) the "Protest and Petition for Rehearing" 
filed on March 29, 1957 by Wabash Valley Broadcasting Corporation 
(Wabash Valley), licensee of WIHI-TV, Terre Haute, Indiana, against 
so much of the Commission's Report and Order of February 26, 1957 
in the above-captioned proceeding as (1) modifies the outstanding au- 
thorization of Signal Hill Telecasting Corporation (Signal Hill) permittee 
of Television Station KTVI, St: Louis, to provide for temporary opera- 
tion on Channel 2 in St. Louis, and (2) transfers Channel 36 instead of 
Channel 39 to Springfield, Dlinois. The above petitions were filed 


Slash == ee ee, 
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pursuant to Section 309(c) and 405 of the Communications Act of 1934, 
as amended. Louisiana Purchase Company also filed on March 18, 
1957, a "Request for Temporary Authority and/or For Comparative 
Hearing Thereon Among Qualified Applicants" in which it requests 
temporary authority to operate on Channel 2 ora comparative hear- 
ing with other qualified applicants on such request. 1/ | Oppositions to 
the above pleadings have been filed by Signal Hill; Plains Television 
Corporation, licensee of Television Station WICS, Springfield; American 
Broadcasting Company (ABC); and WMAY-TV, Inc., permittee of Tele- 
vision Station WMAY-TV, Springfield. WMAY-TV also requests recon- 
sideration of so much of the Commission's Report and Order of Febru- 
105 ary 26, 1957, as reassigns Channel 2 from Springfield to St. 
Louis. 


2. Before proceeding to the disposition of the matters before us, 


it may be well to summarize the actions under attack, In our Report 

and Order released March 1, 1957 (FCC 57-180) we concluded that it 
would be in the public interest to shift Channel 2 from Springfield, Dlinois, 
to St. Louis, Missouri (and also to Terre Haute, Indiana), and to assign 
two UHF channels to Springfield, i.e., Channel 26 and either Channel 

36 (on which Station KTVI was operating in St. Louis) or Channel 39. 2/ 
We determined that it would be more in the public interest to assign 
Channel 36 (rather than Channel 39) to Springfield because of our findings 
(1) that the approaching advent of additional VHF service to St. 


1/ Louisiana Purchase Company also filed on March 18, 1957, a request 
for immediate stay of the Commission's actions protested herein. This re- 
quest was denied by the Commission by Memorandum Opinion and Order 
(FCC 57-298) adopted March 27, 1957. The U.S. Court of Appeals for the 
D.C. Circuit also refused a stay on April 4, 1957. 


2/ Prior to our Report and Order of March 1, 1957, the commercial 
television assignments for Springfield were Channels 2 and 20. Channel 
20 was in use (WICS), and Channel 2 was the subject of a comparative 
hearing in which WMAY-TV, Incorporated, had been given a conditional 
grant for Channel 2 (Dockets Nos. 10701 and 10703). Because of the in- 
dicated demand for additional television service in Springfield, we had 
proposed to add two UHF assignments in lieu of the one VHF assignment 
proposed to be deleted. 
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Louis 2/ would in all likelihood mean that a station would no longer op- 


erate on Channel 36, and (2) that a significant number of persons who 
had equipped their sets with strip tuners for the reception of Station 
KTVI, Channel 36 at St. Louis, would continue to be able to receive 
Channel 36 if operated in Springfield. The assignment of Channel 36 to 
Springfield would, of course, require a modification of the outstanding 
authorization for KTVI. However, in view of the provisions of Sections 
303(f) and 316 of the Communications Act of 1934, as amended, the 
authorization for KTVI could not be changed to specify another channel 
without the consent of the permittee or, absent such consent, a public 
hearing being first held. Since it did not appear to be in the interest of 
the public in the St. Louis area to modify KTVI's authorization to specify 
operation on another UHF channel, it appearing that any such operation 
would be of a temporary nature and so would not justify the expense of 
receiver conversion, we determined that the public interest would be best 
served by modifying KTVI's authorization to specify temporary operation 
on Channel 2 on several conditions set out in our Report and Order and 
which, we believe, speak for themselves. As previously indicated, 

the primary purpose of such a modification of KTVI's authorization was 
to make Channel 36 immediately available in Springfield. The preference 
for Channel 36 over Channel 39, while substantial if Channel 36 could 

be made immediately available, would not exist if the assignment had 

to be deferred because of the lengthy delay occasioned by a hearing on 

106 a show cause order. Hence, we stated that in the event that Signal 

Hill Telecasting Corporation (KTVI) did not consent to the temporary 

: authorization on Channel 2 subject to the conditions specified we would, 
in the interest of making an additional channel immediately available 
in Springfield, assign Channel 39 to that city and thus avoid the delay 


3/ In addition to the newly created availability of Channel 2 at St. Louis, 

a final decision in a comparative hearing for operation on Channel 11 in 

St. Louis was issued by the Commission on March 27, 1957, awarding 
a construction permit to Columbia Broadcasting System, Inc. 
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resulting from a hearing. | 
3. By letter of March 7, 1957, Signal Hill signified its consent 
to the modification of its authorization for KTVI by advising the Com- 







mission that it accepted the temporary operation on Channel 2 subject 






to the conditions specified. At the time, in fulfillment of one of the 






conditions, Signal Hill submitted the necessary information for the 






preparation of engineering specifications to cover the temporary opera- 






tion on Channel 2, and a request for waiver of certain Rules and Regu- 
lations of the Commission. On March 13, 1957, in implementation of 
its modification Order of March 1, 1957, the Commission issued the 







specifications for the temporary operation of KTVI on 1 Channel 2 effec- 
tive April 15, 1957. | 
4. We desire at the outset to limit the scope of this decision. 



















The petitioners herein are protesting under Section 309(c) of the Act 
and requesting reconsideration under Section 405 of the Act of two Com- 


mission actions, first, that action modifying Signal Hill's authorization 





to operate on Channel 36 to specify operation on Channel 2, and, second, 
that action shifting Channel 36 instead of Channel 39 to Springfield, sub- 
ject to the condition that Signal Hill accept modification of its authoriza- 
tion for Channel 36 to provide for temporary operation on Channel 2. 

In addition, many other parties have filed petitions for reconsideration 
of the same actions. We deem it convenient to treat the merits of all 

of these pleadings at one time. Accordingly, this decision is limited 

to consideration of the validity of the "protests" of Louisiana Purchase, 
KWK, Inc. and Wabash Valley and to Louisiana Purchase's "Request 
for Temporary Authority and/or For Comparative — Thereon 
Among Qualified Applicants". ! 

5. Louisiana Purchase, KWK, Inc. and Wabash Valley apparently 
seek to invoke the provisions of Section 309(c) of the Act with respect to 
our action modifying the outstanding authorization of Signal Hill, on the 
theory that such modification was accomplished, or should have been 
accomplished, under Sections 308 and 309, and is, therefore, a protest- 
able action. All of the protestants allege, in substance, that the 
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Commission illegally disregarded the provisions of Sections 308 and 
309 in modifying Signal Hill's operating authority. 
6. In their oppositions, Signal Hill, WICS, and ABC take the 
position that the Commission's action modifying Signal Hill's operating 
authority is not a protestable action under Section 309 (c) of the Act; that, 
in any event, Louisiana Purchase Company has not demonstrated that 
it is a party in interest under Sections 309(c) or 405 of the Act; that 
Louisiana Purchase has not shown that its rights under the Ashbacker 
107 cone! have been in any manner prejudiced or curtailed; that 
the Commission's action is a valid exercise of its authority under the 
Act and the doctrine of the Peoples eae, ; and that Louisiana Purchase 
has no Ashbacker rights to compete for the temporary authorization on 
Channel 2. 
7. We believe it is clear that the Commission's action modifying 
Signal Hill's authorization for operation on Channel 36 to provide for 
temporary operation on Channel 2 is not subject to protest under Section 
309(c) of the Act. In our view, Section 309(c) does not apply to the 
temporary and conditional authorization which has been given Signal 
Hill for such operation. Section 309(c) explicitly provides that the remedy 
afforded "parties in interest" to protest relates only to "any instrument 
of authorization . . . granted by the Commission without a hearing as 
provided in subsection (a)" thereof. Subsection (a) provides that "If upon 
examination of any application provided for in Section 308 the Commission 
‘shall find that the public interest, convenience and necessity would be 
served by the granting thereof, it shall grant such application."" (Empha- 
sis supplied) The grant of the temporary and conditional authorization to | 
Signal Hill was not an action on an application pursuant to Section 308 of | 
the Act, but was issued pursuant to the provisions of Section 303(f) and | 
316 of the Communications Act. As we pointed out in the Peoples ‘ 


4/ Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327. 
5/ Peoples Broadcasting Company, 8 Pike and Fischer RR 508, affirmed 


Peoples Broadcasting Company v. United States, 209 F.2d 286, (C.A. p 
D.C. 1953) 9 Pike and Fischer RR 2045. 
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canoe! , '™. .. These provisions empower the Commission to effect 


changes in the outstanding authorizations of existing licensees and are 
a necessary and integral part of the Commission's authority to provide 
for a broadcast service in the public interest, convenience and neces- 
sity. The capacity of the Commission to effect such changes is not de- 
termined by the filing of an application within the meaning of Section 
309 of the Communications Act. . .". Inasmuch as the petitioners are 
attempting to protest the Commission's action granting temporary 
authority to Signal Hill to operate on Channel 2, which is not protestable, 
such protests must be dismissed. Finally, our action moving Channel 
36 to Springfield is clearly rule-making and is, therefore, also not 
protestable under Section 309(c) of the Act. In view of these conclusions, 
we do not deem it necessary at this time to make any findings concern- 
ing the standing of the petitioners to protest or request reconsideration 
under Sections 309(c) and 405 of the Communications Act. 
| 108 8. With respect to the request by Louisiana Purchase Company 
for temporary operation on Channel 2, such request must be denied, 
since Louisiana Purchase has no outstanding authorization which could 
be modified, and, in addition, has made no showing warranting a con- 
ditional grant under Section 1.385(e) of our Rules. Further, Louisiana 
Purchase's request for a comparative hearing between competing appli- 
cants to determine which applicant should be awarded temporary authority 
would be no less time-consuming than a hearing with respect to regular 
operation, and would thus defeat the objectives of making Channel 36 
immediately available at Springfield and at the same time insuring con- 
tinuance of a third existing service in St. Louis insofar as is possible. 
Therefore, Louisiana Purchase Company's alternative request must 
also be denied. ! 
9. In view of the foregoing, IT IS ORDERED That the protests 


filed by Louisiana Purchase Company, KWK, Inc. and Wabash Valley 


6/ Ibid. 
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Broadcasting Corporation, ARE DISMISSED; and 
IT IS FURTHER ORDERED, That the "Request for Temporary 
Authority and/or For Comparative Hearing Thereon Among Qualified 
Applicants" filed by Louisiana Purchase Company IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 
Adopted: April 17, 1957 
Released: April 23, 1957 
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1. Whether the Commission erred in dismissing Appellant's pro- 
test on the ground that the Commission's March 18, 1057 action against 
which said protest was filed was not protestable under Section 309(c) of 
the Act; : 


2. Whether the Commission erred in failing to postpone the ef- 
fective date of its March 13, 1957 action as requested by Appellant in its 
protest; and 


3. Whether the Commission erred in dismissing Appellant's pro- 
test without affording Appellant opportunity for oral ercament before 
taking such action. 
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(a) The March 13 grant was not necessary to the main- 
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public interest required the March 13 grant to remain 
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UNITED STATES’ COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 891 


KWK, INCORPORATED, _ 
Appellant, 
v. : 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
SIGNAL HILL TELECASTING CORPORATION, 
Intervenor, 
AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 
Intervenor. 


Appeal from Decision and Order of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by KWK, Incorporated, owner and operator of 
television broadcast station KWK-TV, St. Louis, Missouri, from a 
Memorandum Opinion and Order of the Federal Communications Commis- 
sion released April 23, 1957, dismissing a protest filed by Appellant on 
March 25, 1957 against the grant without hearing on March 13, 1957 to 
Signal Hill Telecasting Corporation of authority to construct and operate 
television transmitting facilities on VHF Channel 2, St. Louis, Missouri. 


2 
The Court's jurisdiction to entertain the appeal is found in Section 402(b) 
of the Communications Act of 1934, as amended, 48 Stat. 1093, 66 Stat. 
718, 47 U.S.C., Section 402(b). Appellant is a person aggrieved and its 
interests are adversely affected within the meaning of Section 402(b) (6) 
of the Communications Act of 1934, as amended, by the aforesaid actions 
of the Commission. Appellant's standing to file said protest with the 
Commission and its standing to take the appeal from the actions of the 
Commission complained of is based upon the economic injury which Ap- 
pellant will suffer as a result of the aforesaid Commission actions. 
Sanders v. FCC, 309 U.S. 470. 


STATEMENT OF CASE 


1. Background of Commission Action From Which 
This Appeal Is Taken. 

On March 1, 1957, the Commission adopted a Report and Order in 
Docket 11747, a rule-making proceeding entitled "In The Matter of Amend- 
ment of Section 3.606, Table of Assignments, Television Broadcast Sta- 
tions (Springfield, Ilinois-St.. Louis, Missouri)". R. 1.1 In this Report 
and Order, the Commission amended its Table of Assignments by deleting 
VHF Channel 2 from Springfield, Ilinois and allocating this channel to 
St. Louis, Missouri. R. 13. In the place of Channel 2 in Springfield, the 
Commission added UHF Channel 26 and stated that it would also add either 
Channel 36 or Channel 39. R. 13. 


Signal Hill Telecasting Corporation, Intervenor herein, on March 1, 
1957 held a construction permit for and was operating Station KTVI, St. 
_ Louis, Missouri on UHF Channel 36. In allocating Channel 2 to St. Louis 
in its March 1 Report and Order in Docket 11747, the Commission stated 


1° The parties will hereinafter sometimes be designated as follows: KWK, Incorporated, Appellant, as 
“KWK"; the Federal Communications Commission, Appellee, as "Commission"; Signal Hill Telecasting 
Corporation, Intervenor, as "Signal Hill” or "KTVI". The parties have agreed that a printed joint appendix 
will be filed on or before September 6, 1957. References to the record appearing in this brief will be to 
the page numbers in the original record certified to this Court by the Commission. In printing the joint 
appendix, there will be set forth, in addition to its own numbered pages, the pertinent pages of the original 
record from which the material in the joint appendix is taken. (See Stipulation filed on or about July 3, 
1957) 





3 : 
that it was making Channel 2 an "open" channel for which any qualified 
applicant could apply. R. 12-13. The Commission had previously re- 
fused to include as a matter for consideration in Docket 11747 a proposal 
to modify Signal Hill's authorization by show cause order to specify opera- 
tion on Channel 2 in lieu of Channel 36. 21 F.R. 7959-60—see para. 4. 


The March 1, 1957 Report and Order in Docket 11747 stated that 
the final determination as to whether Channel 36 or Channel 39 would be 
allocated to Springfield, Illinois would depend upon whether Signal Hill 
would be willing to surrender its rights in Channel 36 in return for a 
temporary authorization to operate on Channel 2 in St. Louis. R. 12-13. 
As part of its Report and Order in Docket 11747, the Commission adopted 
a conditional order modifying Signal Hill's outstanding authorization for 
Channel 36 so as to specify operation on Channel 2 on a temporary basis. 
R. 13. One of the conditions of this order was that Signal Hill advise the 
Commission that it would accept such a modification of its authorization 
in return for a surrender of its rights in Channel 36. R. 14. The Com- 
mission made it clear that if Signal Hill did not desire such a modification 
of authorization upon the conditions specified, the Commission would not 
disturb Signal Hill's existing construction permit and operating authoriza- 
tion for Channel 36, but would allocate Channel 39 to Springfield and 
leave Channel 36 in St. Louis. 


2. The Commission Action From Which This 
Appeal Was Taken. 


On March 7, 1957, Signal Hill advised (R. - the Commission that 
it would accept a temporary authorization to operate on Channel 2 subject 
to the conditions specified in the Commission's March 1 Report and Order 
in Docket 11747, and on March 8, Signal Hill filed (R. 16-32) a request 
with the Commission for modification of its instrument of authorization 


for Station KTVI so as to permit construction and cain of transmitting 


2 The Table of Assignments includes two other UHF channels for St. Louis, Channels 30 and 42. 1 Pike 
and Fischer, RR Pr. 53:605. 
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facilities on Channel 2 at its existing site and also requested a waiver of 
certain rules of the Commission which would preclude operation on 
Channel 2 at such site. These requests were granted by the Commission 
without hearing on March 13, 1957. R. 33. 


| On March 25, 1957, Appellant, pursuant to Section 309(c) of the 
Communications Act of 1934, as amended, filed (R. 34-61) a protest, 
under oath, directed against the aforesaid action of March 13.° Said 
protest contained allegations of fact showing Appellant to be a party in 
interest and specified with particularity the facts relied upon by Appellant 
as showing that the grant was improperly made and was not in the public 
interest. The protest requested the Commission to postpone the effec- 
tive date of its March 13, 1957 action to the effective date of the Com- 
mission's decision after a public hearing on issues relating to all the mat- 
ters specified in said protest, including 15 specific issues set forth in 
_ said protest. 


On April 23, the Commission released (R. 104-108) a Memorandum 
Opinion and Order dismissing Appellant's protest without considering or 
_ disposing of the merits of the allegations contained therein. The ground 
_ given by the Commission for dismissing Appellant's protest was that the 
Commission's March 13 grant to Signal Hill was not protestable under 
Section 309(c) of the Communications Act, as amended, because, in the 
Commission's view, said grant was "not an action on any application 
pursuant to Section 308 of the Act, but was issued pursuant to the provisions 
of Sections 303(f) and 316 of the Communications Act". R.107. The Com- 
_ mission characterized its March 13 action as being "in implementation of 
_ its modification Order of March 1, 1957"* adopted in Docket 11747. The 
Commission's April 23 Memorandum Opinion and Order was adopted by 


ay. ppellant’s protest was contained in a pleading entitled "Protest and Petition for Rehearing”. In ad- 
dition to protesting the March 13 grant to Signal Hill, the pleading requested rehearing of the Commis- 
sion’s March 1 Report and Order in Docket 11747, insofar as said Report and Order purported to include 
licensing action by the Commission. The “Rehearing” portion of Appellant's March 25, 1957 pleading 
was denied by the Commission June 24, 1957. A petition for review of said action under Section 402(a) 
of the Act is in preparation and will be filed shortly. 


=e << Ustaa-. 
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the Commission without affording Appellant an opportunity for oral argu- 
ment on the sufficiency of the protest under Section 309(c) of the Act, in- 
cluding the protestable character of the action protested. 
From the dismissal of Appellant's protest, this appeal was taken. 


STATUTES INVOLVED 


The relevant portions of statutes involved in the instant appeal are 
set forth in Appendix A of this brief. 


STATEMENT OF POINTS 


1. The Commission erred in dismissing Appellant's protest 
on the ground that the Commission's March 13, 1957 
action against which said protest was filed was not pro- 
testable under Section 309(c) of the Act; : 


2. The Commission erred in failing to postpone the effective 
date of its March 13, 1957 action as equested by Ap- 
pellant in its protest; and 


3. The Commission erred in dismissing Appellant's pro- 
test without affording Appellant an opportunity for oral 
argument before taking such action. : 

| 


SUMMARY OF ARGUMENT | 
I. : 


The Commission's dismissal of Appellant's protest was based upon 
an erroneous characterization of the March 13 grant to Signal Hill asa 
Section 316 modification order. Accepting the Commission's contention 
that the March 13 grant must be considered in relation to the March 1 
conditional order in Docket 11747, the grant was not an "implementation" 
of a Section 316 order because no such order was issued. Comparison 
of the action taken on March 1 in Docket 11747 with genuine Section 316 
orders issued by the Commisaion on the same day, shows significant 
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differences in form and substance. The conditions included in the March1l 
order in Docket 11747 robbed that action of the essential characteristics 
of a Section 316 order. The March 13 grant without hearing of Channel 2 
facilities to KTVI was made pursuant to Signal Hill's request. The pre- 
application announcement by the Commission on March 1 of the conditions 
upon which it would grant Channel 2 facilities to Signal Hill did not im- 
munize Signal Hill's March 8 application from the provisions of Sections 
308 and 309. 

Il. 


The Commission erroneously relied upon Peoples Broadcasting 
Company v. United States, infra, to support its dismissal of Appellant's 
protest. The action protested by Appellant differs substantially and sig- 
nificantly from the Commission orders under review in the Peoples case. 


The Peoples case involved a genuine order of modification and show 
cause order issued under Section 312 (now Section 316) of the Act. The 


licensee affected by the modification order in Peoples was not given a 
choice to continue to operate on its existing channel or to accept a new 

_ one. In the absence of consent, the licensee in the Peoples case would 
have lost its license unless it could have convinced the Commission to 
rescind its modification order. In the instant case, Signal Hill could have 
ignored the March 1 order without jeopardizing any of its rights under 

_ its outstanding authorization. The compulsive character of the modifica- 
tion order involved in the Peoples case as contrasted with the non-com- 
pulsive character of the Commission's action in the instant case is the 
principal reason that the Court's decision in Peoples does not support 

_ Appellee's position on the non-protestability of the March 13 action. 


It. 


The rationale of the Court's opinion in Peoples supports Appellant's 
contention that the Commission's March 13 action was protestable. The 
apparent conflict between Sections 316 and 308 of the Act was resolved by 
the Court in Peoples on the theory that Section 316 actions are those 
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which are taken by the Commission independently of the wishes of an 
existing licensee. Where a modification of license depends upon the 
wishes of a licensee, the licensing procedure prescribed by Sections 308 
and 309 is mandatory. In the instant case, the modification of Signal 
Hill's outstanding authorization was entirely dependent upon the wishes 
of Signal Hill and therefore under the rationale of the Peoples case, the 
grant was not a Section 316 action and the provisions of 308 and 309, in- 


cluding the protest provisions of 309(c), were applicable. 


IV. 


The true nature of the action protested must be determined by its 
substantive characteristics and not by its label. The Commission's 
recital that the grant to Signal Hill was issued pursuant to Section 316 
did not, ipso facto, make it a modification of construction permit on the 
Commission's own motion. The issuance of a Section 316 modification 
order changing Signal Hill's channel from 36 to 2 would have been incon- 
sistent with the Commission's determination in Docket 11747 that Channel 
2 was being allocated to St. Louis as an "open" channel. Moreover, a 
Section 316 modification order would have violated a long established 
policy of the Commission not to employ the show cause procedure of 
Section 316 to permit a UHF operator to change to a VHF channel. In 
this case, the Commission went no further than to extend an invitation to 
Signal Hill to request temporary authority to operate on Channel 2 in 
exchange for a surrender of rights in Channel 36. The Commission's 
characterization of its March 13 grant as the implementation of a Sec- 
tion 316 order was a strategem designed to escape the protest provisions 
of Section 309(c). : 

If the March 13 action was subject to protest, the Commission was 
not only required to grant Appellant an evidentiary hearing but was like- 
wise under duty to postpone the effective date of the March 13 action to 
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the effective date of the Commission's decision after hearing. The con- 
tinued operation by Signal Hill on Channel 2 was and is not necessary to 
the maintenance or conduct of an existing service within the meaning of 
Section 309(c) because existing service as that term is used in Section 
309(c) means Signal Hill's service on Channel 36, not on Channel 2. If 
Appellant is correct in its contention that the Commission was required 
to consider and act upon Signal Hill's March 8 application in accordance 
with Sections 308 and 309 of the Act, it follows that the Commission did 
not have before it sufficient information on which to make the public in- 
terest determination required for a grant in the first instance. A for- 
tiori, the Commission did not have before it sufficient information on 


_ the basis of which it could make an affirmative finding that the grant should 


remain in effect pending the outcome of the evidentiary hearing on Appel- 
lant's protest. If the Court reverses the Commission, the Court should 
accompany its remand with a stay, preventing further operation under an 
- illegal authorization. 


VI. 


The dismissal of Appellant's protest without affording Appellant an 


- opportunity for oral argument before taking such action deprived Appellant 


of the procedural due process prescribed by Section 309(c). The 1956 a- 
- mendment of Section 309(c) authorized the Commission to dispose of a 
protest summarily, but only after affording oral argument to the protes- 
tant. It is illogical to construe Section 309(c) to require oral argument 

_ before the Commission may deny a party in interest an evidentiary hear- 
ing on a particular issue specified in a protest, but not to require oral 
argument before the Commission may deny the protest of an interested 
party in its entirety. 


— ee ee | 
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ARGUMENT 
I. 


THE COMMISSION ERRED IN DISMISSING APPEL- 
LANT'S PROTEST ON THE GROUND THAT THE 
ACTION AGAINST WHICH SAID PROTEST WAS 
FILED WAS NOT PROTESTABLE UNDER SECTION 
309(C) OF THE ACT. 


The principal issue in this case is whether the Commission was 
correct in its determination that the March 13, 1957 grant to Signal Hill 
was not protestable under Section 309(c) of the Act. The reason which 
the Commission gave for this determination is that the March 13 grant: 

" * * * was not an action on an application pursuant to 

Section 308 of the Act, but was issued pursuant to the pro- 

visions of Sections 303(£) and 316 of the Communications 

Act". R. 107. | 

(a) Analysis of Appellant's and Commission's respective positions 

on the protestability of the March 13, 1957 grant to Signal Hill. 


Under the licensing scheme of the Communications Act, there are 
two ways in which an outstanding instrument of authorization can be modi- 
fied by the Commission. One is upon application filed by the holder of 
the authorization (Section 308 and 309); * the other is by action of the 
Commission taken on its own motion (Section 316). 


If the Commission grants a modification of an outstanding authori- 
zation without a hearing, upon application, such grant is concededly pro- 
testable under Section 309(c) of the Act. In the instant case, Appellant 
contends that the Commission's March 13, 1957 action was a grant with- 
out hearing upon application of Signal Hill Telecasting Corporation and, 
therefore, such grant was unquestionably protestable under Section 309(c) 


4 41 U.S.C. Sec. 308, 309 
5 47 U.S.C. Sec. 316 
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of the Act. The Commission contends that the March 13 grant to Signal 
Hill was issued by the Commission on its own motion and, therefore, 
was not subject to protest under Section 309(c). ° 


Thus, the crucial issue in this case is whether Signal Hill's out- 
standing authorization for Station KTVI was modified on March 13, 1957 
by the Commission on its own motion or upon application of Signal Hill. 
If the March 13 grant was not issued by the Commission on its own motion 
but was made upon the request of Signal Hill, there can be no question 
about Appellant's right to prevail on this appeal. Appellant's main argu- 
_ment is that the March 13 grant to Signal Hill was protestable—not be- 

- Cause an order of modification issued by the Commission on its own mo- 
tion pursuant to Section 316 without a hearing is protestable ’ —but 
because the Commission's March 13 action was not a Section 316 order 
of modification. 


(b) The March 13 grant to Signal Hill was protestable because it 
was made at the request of Signal Hill and was not issued by 
the Commission on its own motion. 


The Commission insists that the true nature of its March 13 action 
cannot be determined (i.e., whether it was a grant of an application or a 
modification issued by the Commission on its own motion) unless it is 
_ viewed against the background of the Commission's March 1, 1957 Report 





It does not necessarily follow that the Commission's March 13 action was not protestable if it was taken 
by the Commission on its own motion under Section 316. It is clear that grants made by the Commission 
without a hearing under Section 309 may not cut across the rights conferred upon licensees under Section 
316. FCC v. National Broadcasting Company, 319 U.S. 239. The reverse should logically follow. 
There is no sound theory on which the Commission's authority under Section 316 should be permitted to 
cut across the clear Congressional intent of Section 309(c) to provide an interested party with a right to a 
hearing, whenever the Commission makes a grant without hearing of a facility which adversely affects 
such an interested party. The Peoples case (discussed infra, p. 19) does not settle this point, first, be- 
cause the order of modification involved in the Peoples case was issued by the Commission under Sec- 
tion 312 (now Section 316 of the Act), before that section was amended to provide for a public hearing 
before a contested order of modification could issue; second, because the order of modification in the 
Peoples case was issued after a hearing (rule-making) in which all interested parties were given an 
opportunity to be heard before the license of Station WGAL, Lancaster was modified; and third, the 
Peoples case involved an appellant asserting Ashbacker rights without the standing Appellant here has to 
vindicate the public interest. 


7 See footnote 6, supra. 
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and Order in Docket 11747. Appellant is entirely willing to accept this 
approach. S 


The Commission's position is that the March 13 grant was merely 


the issuance of specifications for the temporary operation of Station 
KTVI on Channel 2, "in implementation" of a Section 316 order of modi- 
fication of Signal Hill's authorization for Station KTVI issued by the 
Commission on its own motion on March 1, 1957 in Docket 11747. R.106. 
Appellant's position is that the March 1 order in Docket 11747 was nota 
Section 316 modification order. 


The Commission refers to the order of March 1, 1957 in Docket 

11747 as though it were the same kind of an order that was involved in 
the case of Peoples Broadcasting Company v. United States, 93 U.S. App. 
D.C. 78, 209 F(2d) 286, U.S.C.A. D.C. Cir. (1953). In the Peoples 
case, the Commission issued an order modifying the license of an exist- 
ing television station to comply with certain changes in the Table of 
Assignments adopted in 1952 in the so-called Sixth Report and Order. 
This Court held that the provisions of Sections 308 and 309 of the Act 
were not applicable to a grant of an authorization pursuant to a modifica- 
tion order adopted by the Commission on its own motion under Section 
312 (now 316) of the Act. We shall show below, first, that the conditional 
order adopted in Docket 11747 was not an order of modification under 
Section 316 and, second, that it was substantially and significantly dif- 
ferent from the order of modification which was involved in the Peoples 
case. : 
(1) The March 1, 1957 conditional order in Docket 

11747 was not a Section 316 order either in form 


or in substance. 


8 If the March 8 application filed by Signal Hill and the Commission's March 13 grant thereof are con- 
sidered independently of the Report and Order in Docket 11747, there is no doubt that the Commission's 
March 13 action was a grant of Signal Hill's application without hearing and aoe protestable under 
Section 30%c). 
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Section 316 of the Act provides as follows: 


"Sec. 316. (a) Any station license or construction per- 
mit may be modified by the Commission either for a limited 
time or for the duration of the term thereof, if in the judgment 
of the Commission such action will promote the public interest, 
convenience, and necessity, or the provisions of this Act or of any 
treaty ratified by the United States will be more fully complied 
with. No such order of modification shall become final until 
the holder of the license or permit shall have been notified in 
writing of the proposed action and the grounds and reasons 
therefor, and shall have been given reasonable opportunity, 
in no event less than thirty days, to show cause by public hear- 
ing, if requested, why such order of modification should not 
issue: Provided, That where safety of life or property is in- 
volved, the Commission may by order provide for a shorter 
period of notice. 


"(b) In any case where a hearing is conducted pursuant 
to the provisions of this section, both the burden of proceeding 
with the introduction of evidence and the burden of proof shall 
be upon the Commission." 47 U.S.C. 8316 
An order of modification which the Commission has the authority 
to adopt on its own motion under Section 316 of the Act is one which 
leaves no discretion in the licensee or permittee affected to determine 
_ whether the modification should be ordered. When the Commission, 
pursuant to Section 316, determines that the public interest requires an 
outstanding license or construction permit to be modified, the Commis- 
sion adopts an "order of modification” and this order becomes effective 
unless the licensee or permittee at a public hearing shows that the modi- 


fication order should not issue. In the absence of consent, a public 


hearing is required as a basis for overturning the Commission's determina- 
tion that the public interest would be promoted by the modification. There 
is nothing mysterious about the form of "orders of modification" issued 
pursuant to Section 316. Asa matter of fact, on the same day that the 
Commission adopted the conditional order in Docket 11747, the Commis- 
sion adopted three "orders of modification" pursuant to Section 316 in 
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three companion rule-making proceedings. In each of these cases, 
after stating the grounds and reasons for adopting the modification, the 
Commission issued the following order, identical in each case, except 
for the name of the licensee and the channels affected: 


"Accordingly, It is ordered, That Evansville Television, 
Inc., is hereby notified of the proposed modification of its con- 
struction permit to specify operation on channel 31, and the 
grounds and reasons therefor, and Is directed to show cause 
why such order of modification should not issue, by aek 
with the Commission at its offices in Washington, DIC.., 
or before April 15, 1957, a response stating in detail 2 
reasons why it believes its authorization should not be so 
modified. | 





"Respondent should file an original and 1s copies of its 
response, and should indicate therein whether or not it re- 
quests a public hearing in the matter and whether it intends to 
appear at such hearing and present evidence on the matters 
specified herein and in said response. | 


"The failure to file a response by April 15, 1957, shall 
be deemed a consent by respondent to the modification of its 
authorization as proposed, and a final order will be issued 
accordingly, unless in a petition filed at least 5 days before 
said date respondent shows good cause why such time should 
be extended. The failure to indicate in said response that re- 
spondent requests a hearing will be deemed a waiver of its 
right to a hearing. 


"If a response is filed and the right to ciiieat a hearing 
has been waived, the Commission. may, depending upon the facts 
alleged and proof offered, either call upon respondent to furnish 
additional information under oath, designate the matter for 
hearing on its own motion or issue without further proceedings 
an order modifying respondent's authorization as proposed." 

22 FCC Reports 394 (paras. 31-34) 


It is obvious that the above-quoted order in the Evansville case, as 
well as the identical orders in the Albany-Schenectady-Troy and Fresno- 


| 
aoe i 
9 Albany-Schenectady-Troy, New York, Docket 11751, 22 FCC Reports 293, 305 (pams. 24-27); 
Fresno-Santa Barbara, Califomia, Docket 11759, 22 FCC Reports 365, 374-5 (paras. 37+40); Evansville, 
Indiana, Docket 11757, 22 FCC Reports 382, 394 (paras. 31-34). 
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option of retaining its outstanding authorization if it so desired or of ac- 
cepting the new channel as proposed by the Commission. The test which 
determines whether a modification order is an order under Section 316 
of the Act is: What is the effect of a refusal by the licensee or permittee 
to accept the modification? If a refusal to accept the modification auto- 


matically terminates the proceeding, the order is not a Section 316 modi- 


fication order. The Commission itself has made it clear, in issuing 
Section 316 modification orders that, in the absence of consent, the af- 
fected licensee or permittee is afforded a public hearing to convince the 
Commission that the modification should not be made effective. }° This 
was explicitly stated in the Reports and Orders adopted in the three 
rule-making proceedings referred to above. Thus, in the Evansville 
case, the Commission stated: 

"However, Evansville Television, Inc. has an outstanding 
authorization for operation of station WIT'VW on Channel 7 in 
Evansville. In view of the provisions of sections 303(f) and 
316 of the Communications Act of 1934, as amended, the fre- 
quency of station WI'VW cannot be changed from Channel 7 to 
Channel 31 without the consent of the permittee or, absent 
such consent, a public hearing being first held" SS 
suppli 
A comparison of the conditional order adopted by the Commission 

on March 1, 1957 in Docket 11747, R. 1, 13-14, with the Evansville, 
Albany-Schenectady-Troy and Fresno-Santa Barbara orders, adopted by 
the Commission on the same day, shows that they are significantly dif- 
ferent in form and substance. In the other three cases, the Commission 
directed the existing licensee or permittee involved to show cause why 
its license or construction permit should not be modified to specify a 
different channel. In none of these cases did the Commission give the 





10 
The Commission, on the basis of objections filed by the affected permittee or licensee, may, of 


course, reconsider and revise its original judgment that the modification will promote the public interest. 


_ Under such circumstances, however, the proceedings are terminated by the Commission upon further exercise - 


of its discretion and expertise, not by the fact that the affected permittee or licensee refuses its consent. 
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licensee or permittee the option of retaining its existing authorization if 
it so desired. Such an option would obviously have destroyed the com- 
pulsive character of the which is the essential element of a Section 
316 order of modification. * 


In Docket 11747, the Commission offered Signal Hill the choice of 
continuing on Channel 36 or of surrendering its rights in that channel in 
exchange for temporary authority to operate on Channel 2. R. 13-14. 

This conditional order was not a Section 316 show cause order in any 
sense. Indeed, it was not an order of any kind in the sense that it directed 
Signal Hill to do or refrain from doing something under penalty of losing, 
for non-compliance, any of its rights under its outstanding authorization. 


The Commission's Report and Order in Docket 11747 made it clear 
that "in the event that Signal Hill does not accept the temporary authori- 
zation for Channel 2 subject to the conditions described above, Channel 
39 will be assigned to Springfield". R. 13. Thus, the Commission (il- 
legally, as pointed out in Appellant's protest) delegated to Signal Hill the 
power and discretion to resolve the public interest questions involved 
in determining whether Channel 36 or Channel 39 should be allocated to 
Springfield, Illinois by permitting Signal Hill to elect whether to continue 
on Channel 36 or operate temporarily on Channel 2. This choice, which 
the Commission gave Signal Hill, was incorporated in what the Commission 
describes as "several conditions set forth in our Report and Order and 
which, we believe speak for themselves". R. 105. It is these "conditions" 
which robbed the March 1 order in Docket 11747 of the essential charac- 
teristic of an order to show cause within the meaning of Section 316 of the 
Act, to wit, the compulsive character of such an order. The "conditions" 
which the Commission imposed on its order made any change in Signal 
Hill's outstanding authorization entirely dependent is the wishes of 


; See discussion, infra, p. 21, of show cause orders issued preliminary to ‘the Commission's Sixth 
Report and Order on the TV Allocation Table. 
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Signal Hill. Thus, one of the conditions of the March 1 order was: 


"ge. that Signal Hill advise the Commission in writing 

by March 15, 1957, whether it accepts the temporary au- 

thorization for operation on Channel 2 subject to the conditions 

described above". R. 14. 
| If Signal Hill had not advised the Commission of its willingness to 
accept the Channel 2 authorization or if it had expressly rejected the Com- 
mission's tender, Signal Hill would have retained its authorization on 
Channel 36. That this is not speculation, but actually what the Commis- 
sion intended is demonstrated by the Commission's statement in its Re- 
| port and Order in Docket 11747 as follows: 

"In the event that Signal Hill does not accept the tem- 

porary authorization for Channel 2 subject to the conditions 

described above, Channel 39 will be assigned to Springfield". 

R. 13. 

Not only did the March 1 order fail to comply in form with the re- 
quirements of Section 316, but it likewise differed in substantive effect. 
The conditional order of March 1 in Docket 11747 offered Signal Hill the 
choice of continuing on Channel 36 or of surrendering its rights in that 
' channel in exchange for temporary authority to operate on Channel 2 in 
St. Louis. There is no difference in substance between the Commis- 
_sion's conditional order of March 1, 1957 in Docket 11747 and a Com- 
- mission notification to an existing broadcast licensee or permittee that 
the Commission is willing to grant him a different authorization if he is 
willing to turn in his existing authorization and accept the new one. If 
the Commission leaves it up to the licensee or permittee to decide whether 
or not the modification shall be made, it would seem obvious that if the 
modification takes place, it is the result of the licensee or permittee's 
request or application and not the mere "implementation" of a show cause 
order under Section 303(f) or Section 316 of the Act. 


Whenever the Commission allocates a new channel to a community, 
it is in effect inviting all qualified applicants who desire to use such 
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channel on either a permanent or temporary basis to file an application 
for the channel. Would anyone question that, if the Commission had made 
a grant on Channel 2 without a hearing to any applicant other than Signal 
Hill, such grant would have been subject to protest under Section 309(c)? 
Was the grant of Channel 2 to Signal Hill immune from protest simply 
because the Commission singled out Signal Hill in its March 1 Report and 
Order and extended a special invitation to this permittee to request tem- 
porary use of this "open" channel? Certainly it cannot be successfully 
argued that the response of an existing broadcast licensee or permittee 

to such an invitation is compliance with a Section 316 show cause order. 
And when the request or application is made and the new facility granted, 
it is equally untenable to argue that the Commission grant is merely 
"implementation" of an order of modification under Section 316 and not 
the grant without hearing of a request or application within the meaning 
of Section 309. Indeed, if the Court should hold that the action which the 
Commission took in this case was not subject to protest under Section 
309(c) of the Act, at the instance of a party who unquestionably has stand- 
ing under that section to protest, the Commission will have succeeded in 
opening up a loophole for circumventing the protest procedures prescribed 
by Congress whenever the Commission desires that its action shall re- 
main unassailable by an interested party. By the simple expedient of is- 
suing a pre-application announcement of its willingness to make a grant 
to a particular licensee or permittee, the Commission could not only 
avoid the protest provisions of Section 309(c), but could also short cir- 
cuit Sections 319, 308 and 309(a) and (b). : 


Indeed, one of the contentions made by Appellant in its protest was 
that the Commission's proposal to assign either Channel 36 or 39 to 
Springfield, Dlinois, dependent upon Signal Hill's wishes in the matter, 
was designed to provide an excuse for giving Signal Hill extra-legal 
privileges as an applicant for regular operation on Channel 2 in St. Louis. 
The protest alleged that the alternative proposal to shift Channel 36 from 
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St. Louis to Springfield was not a bona fide rule-making proposal, but 
was injected in Docket 11747 solely for the purpose of laying the ground- 
work for adopting "extraordinary procedures" to circumvent provisions 
of the Act and applicable Court decisions governing applications for broad- 
cast facilities. The protest alleged numerous other violations of the Act 
and of established Commission precedents and policies. Of course, 
owing to the Commission's dismissal of the protest on jurisdictional 
grounds, none of the Appellant's allegations of illegality of the Commis- 
sion's action of March 13 granting Signal Hill temporary authority to 
operate on Channel 2 is involved in this appeal. What is involved is 
whether the Commission, by the "extraordinary procedures" which it 
followed in this case of pre-granting Signal Hill's application, has suc- 
ceeded in raising an iron curtain which precludes consideration of these 
allegations under Section 309(c) of the Act. 


(2) The March 1 conditional order in Docket 11747 
was substantially and significantly different 
from the Commission's order under review in 
the Peoples case. 


The Commission relies upon the Court's decisian in the Peoples !” 
case to support its contention that its March 13 action was not subject to 
protest. The Peoples case can be authority for the Commission's posi- 
_tion only if the order which the Commission contends modified Signal 
Hill's outstanding authorization is similar to the order of modification 
under review in the Peoples case. Not only was the Commission's action 
under review in Peoples significantly different from the Commission ac- 
tion here under review, but the rationale of the Court's opinion in Peoples 
supports Appellant's position in the instant case. 


In the Peoples case, the Commission issued an order to show cause 
directed to a licensee of an existing VHF television station, requiring 
that licensee to show cause why its license for channel 4 in Lancaster, 


12 peoples Broadcasting Company v. United States, 98 U.S. App. D.C. 78, 209 F(2d) 286, U.S.C.A., 
D.C. Cir. (1953) DF MES 
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Pennsylvania should not be modified so as to specify Channel 8. The 
licensee (WGAL, Inc.) was not given a choice or option to continue to 
operate on Channel 4 or to accept a modified license for Channel 8. The 
Commission determined that public interest, convenience and necessity 
would be promoted by deleting Channel 4 from Lancaster and substituting 
Channel 8, and pursuant to this finding, issued a formal order proposing 
the modification of the license of WGAL-TV. In the Peoples case, the 
Commission did not give WGAL-TV an opportunity to continue to operate 
on Channel 4 or to submit engineering specifications for Channel 8, as it 
chose, nor did the Commission leave it to WGAL-TV to decide whether 
Charinel 4 should remain in Lancaster or be deleted from that community. 
In the instant case, the Commission did not issue an order to show cause 
directed to Signal Hill requiring Signal Hill to show why its existing auth- 
orization for Channel 36 should not be modified to specify Channel 2. In- 
stead, the Commission adopted a Report and Order in Docket 11747, 
which provided for the allocation of Channel 2 to St. Louis and then ad- 
vised Signal Hill that it could, at its own election, determine whether 
Channel 36 should be removed from St. Louis and assigned to Springfield, 
Illinois, or whether Channel 39 should be Seeneneon to Springfield and 
Channel 36 kept in St. Louis. 


The Commission did not order Signal Hill to - engineering speci- 
fications for the use of Channel 2 in lieu of Channel 36. It permitted 
Signal Hill to file such a request or application and Signal Hill responded 


to the Commission's invitation by voluntarily filing an application for 
modification of its construction permit so as to permit the construction 
of Channel 2 facilities in lieu of Channel 36 facilities. The most signifi- 
cant difference between the action of the Commission in Docket 11747 and 
the action of the Commission in Docket 8736 which led to the modification 
of WGAL's license is the issuance in Docket 8736 of an order to show 
cause and the absence of any such order in Docket 11747. 


The shift of WGAL-TV from Channel 4 to Channel 8 was not men- 
tioned for the first time by the Commission in its final report and order 
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(Sixth Report and Order) in Docket 8736, et al, as the possible shift of 
Station KTVI from Channel 36 to Channel 2 was first mentioned by the 
‘Commission in its final report and order in Docket 11747. More thana 
-year before the Sixth Report and Order was adopted in Docket 8736, the 
Commission had issued a "Third Notice of Further Proposed Rule Mak- 
ing” in which the Commission had made the statutory finding required by 
Section 312(b) (now Section 316) and had ordered WGAL-TV, as well as 
30 other permittees or licensees of existing television stations to show 
cause why their outstanding licenses or permits sbquld not be modified 
to specify a different channel from the one on which such permittees or 
licensees were then operating. Where was such an order to show cause 
ever issued in the instant case? Quite the contrary; in the instant case, 
the Commission made it clear during the course of the proceedings in 
_ Docket 11747 that it did not consider it appropriate in that proceeding to 
direct Signal Hill to show cause why its authorization should not be modi- 
_ fied to specify operation on Channel 2 in lieu of Channel 36. See 21 F.R. 
7959-60, para. 4. 


Relevant excerpts from the "Third Notice of Proposed Rule Making", 
showing the compulsive character of the order to show cause issued in 
Docket 8736, are set forth in Appendix B of this brief. Contrast this ac- 
tion, which was involved in the Peoples case, with the concluding paragraphs 
of the Commission's final report and order in Docket 11747. R. 1, 13-14. 

_ Although labeled an "Order", the Commission's March 1 Report and Order 
in Docket 11747 did not direct Signal Hill to show cause with respect to 

any proposed modification of its authorization for Station KTVI. As pointed 
out above, the conditions attached to the order in Docket 11747 make it 
clear that the Commission was merely informing Signal Hill that, if it 
chose to request Channel 2 in lieu of Channel 36, the Commission would 
grant such request or application. There is no disputing the fact that, 
if Signal Hill had chosen to retain Channel 36 and not request authority to 


operate on Channel 2, it could have done so by ignoring the Commission's 
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order in Docket 11747. Could WGAL, Inc. have retained Channel 4 in 
Lancaster by simply ignoring the Commission's order to show cause in 
the Third Notice of Further Proposed Rule Making in Docket 8736? Of 
course, WGAL, Inc. could not! Herein lies the crucial distinction be- 
tween the Commission's action under review in the instant case and the 


Commission's action involved in the Peoples case. 


(3) The rationale of the Court's opinion in Peoples 
supports Appellant's contention that the Com- 
mission's action of March 13 was protestable. 


The rationale of the Court's decision in Peoples is found in the fol- 
a 


lowing quotation from the Court's opinion: 


" * * * But two reasons impel the result we reach. In 
the first place, Section 316 provides that no order of modifi- 
cation shall become final until the licensee shall have been 
notified of the proposed action and given an opportunity for 
hearing. If an application from the licensee were a pre- 
requisite to an order of modification, the requirement that 
a licensee be notified would be totally meaningless. In the 
second place, if modification of licenses were entirely dependent 
upon the wishes of existing licensees, a large part of the regu- 
latory power of the Commission would be nullified. * * *" 

93 U.S. App. D.C. p. 80; 209 F(2d) 288. : 


Thus, the test of whether an action of the Commission istaken under 
Section 316 is whether it is taken regardless of the wishes of the existing 
licensee or permittee. If the action taken is "entirely dependent upon the 
wishes of the licensee", it cannot be the exercise of the authority con- 
ferred upon the Commission by Section 316. In the instant case, the 
Commission's action purportedly taken under Section 316 was entirely 
dependent upon the wishes of Signal Hill and, therefore, under the rationale 
of the Peoples case could not have been a Section 316 action. The reason 
why the Commission's March 1 action in Docket 11747 was “entirely de- 
pendent upon the wishes" of Signal Hill is that the Commission made it 
clear in its decision and order that a refusal by Signal Hill to accept the 
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‘tendered modification would automatically rescind said action and defeat 
the public interest that the Commission had determined would be served 
thereby. 


Neither Section 316 nor any other section of the Communications 

Act gives the Commission the ‘authority, under the guise of modifying an 
outstanding authorization, to give the holder thereof the option to retain 
its existing authorization or to accept a preferred status as an applicant 

for an "open" channel in return for a surrender of rights under its exist- 
ing authorization. * The Commission's reliance upon Section 316 to 
support its attempt to barter with Signal Hill is not only misplaced, but 
flies directly in the teeth of Section 308, 309 and 319 of the Act. By the 
game token, Signal Hill could not legally utilize its rights under its con- 
| struction permit for Channel 36 as a medium of exchange to obtain prefer- 


ential status as an applicant for Channel 2, nor could the Commission con- 
sistent with the provisions of Sections 308, 309 and 319 accept a surren- 


sepa ee ener emnshwewteme tes ee fete bp & 2  f &- 


_ der of Signal Hill's rights in Channel 36 for a blanket waiver of the re- 
quirements of those sections, as well as a blanket waiver of its rules 
which would otherwise have precluded even the "temporary" operation on 
_ Channel 2 which Signal Hill requested. 


It is of no significance that the Commission recited Sections 303(f) 
and 316 as the authority for its action in this case. The true nature of 
the action must be determined by its substantive characteristics, not by 
the label which the Commission chose to place upon it. Crosley Corporation 
v. FCC, 69 App. D.C. 312, 106 F(2d) 833, 836, U.S.C.A., D.C. Cir. 
(1939); California-Oregon Power Company v. FPC, App. D.C. 

, 239 F(2d) 426, 432, U.S.C.A., D.C. Cir. (1954); Columbia 

Broadcasting System v. United States, 316 U.S. 407, 419-20 (1942). Here, 


13 : ~ , - 
That the right to operate “temporarily” on a channel during a comparative hearing with other appli- 


cants for that channel on a regular basis confers a substantial advantage is now settled law. Peoples 
Broadcasting Company v. United States, 209 F(2d) 286, 93 U.S. App. D.C. 78; Zenith Radio Corporation , 
10 Pike and Fischer RR 434. 
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the Commission adopted an extraordinary procedure patently designed 
to give Signal Hill, the operator of a UHF station in St. Louis, a prefer- 
ential status as an applicant for the new VHF channel allocated to St. 
Louis in Docket 11747. It was not through carelessness or inadvertence 
that the Commission used language in its conditional order of March 1, 
1957 in Docket 11747 which made it fall short of conforming to a show 
cause order of modification under Section 316. There is a perfectly 
logical reason why the March 1 conditional order in Docket 11747 differed 
so radically from the "show cause" orders adopted in three other com- 
panion rule-making cases on the same day.4* The reason is that the 
March 1 order in Docket 11747 was not intended by the Commission to 
have the same substantive effect as the orders in the other cases. As 
has been shown above, the orders adopted in the Evansville, Albany- 
Schenectady-Troy and Fresno-Santa Barbara cases were bona fide Sec- 
tion 316 orders. But none of these cases involved the substitution of a 


VHF channel for a UHF channel. In each of them, a UHF channel was 
being substituted for a VHF. | 


In the case of Channel 2 in St. Louis and KTVI, the Commission was 
not willing to issue a show cause order substituting Channel 2 in lieu of 
Channel 36 in Signal Hill's construction permit. This is apparent from 
the fact that the Commission explicitly recognized in its Report and Order 
in Docket 11747 that Channel 2 must be allocated to St. Louis as an "open" 
channel. : 


The issuance of an order directing Signal Hill to show cause why 
its authorization for Station KTVI should not be modified so as to specify 
Channel 2 in lieu of Channel 36 would have been incompatible with the 
Commission's determination to make Channel 2 an "open" channel. More- 
over, it would have been contrary to a firmly established policy of the 
Commission to have issued a Section 316 show cause order modifying 


4 
See p. 12, supra. 
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-KTVI's UHF Channel 36 authorization to specify VHF Channel 2. It had 
been the unvarying policy of the Commission to reject every request by 
a UHF licensee or a permittee for a show cause order modifying its UHF 
authorization so as to specify an available VHF channel. 


One of the earliest cases in which the Commission dealt with the 
policy of issuing a show cause order to a UHF operator so as to permit 
| operation on a VHF channel was In re Commonwealth Broadcasting Corpo- 
ration, decided on September 16, 1954, 19 F.R. 6085. In refusing to 
countenance such a procedure, the Commission cited with approval In re 
North Dakota Broadcasting Corporation, decided September 11, 1953, 9 
Pike and Fischer RR 945-6, paragraph 4, wherein the policy was stated 


as follows: 


"We believe it unnecessary to detail any further petitioner's 
allegations or indeed, to resolve the merits of its rulemaking re- 
quest. For it would appear that petitioner desires that such rule 
making be instituted only if the Commission is prepared to auth- 
orize the additional relief contemplated by the rule to show cause. 
This we are not prepared to do. The Commission has employed 
the show cause procedure only in exceptional circumstances and 
only pursuant to the provisions of Sections 316(a) and 303(f). It 
is considerations involving the paramount public interest which 
compel and justify the extraordinary act of issuance of a show 
cause order. Thus, in the Sixth Report and Order, the Com- 
mission directed 31 operating stations to show cause why they 
should not change frequency in order 'to reduce interference, to 
make available a reasonable number of channels and to effect the 
maximum utilization of VHF television channels in the United 
States.’ In such cases as Peoples Bctg. Corp., 8 Pike & 
Fischer, R.R. 275, 508, and Logansport Bctg. Corp., 8 Pike 
& Fischer, R.R. 659, the Commission stated that its show cause 
orders were issued because the required changes were ‘vital’, 
‘critical to the establishment of an efficient nationwide inter- 
ference-free television service..... *, ‘imperative’, and’.... 
[necessary] in order that the Commission fulfill its statutory 
duty to serve the paramount interest of the public." It should 
also be noted that the nature of the show cause action differs 
from that flowing from the filing of the usual application under 
Section 308. Indeed, as emphasized in the Peoples case, no 
application need be on file and the Commission's action is not 
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subject to protest under 309(c). Obviously therefore, the 
show cause device cannot be employed casually or at the 
instigation of licensees or permittees as a means to avoid 
normal procedures. * * * ", 


The foregoing statement of policy was followed in numerous cases “i 
Subsequent to the Commonwealth case, supra, in refusing to allow show 
cause procedures to be applied to enable UHF operators to utilize VHF 
channels "as a means to avoid normal procedures". And in the instant 
case, the Commission did not depart from its established policy. 

The extent to which a majority of the Commission was willing to 
go’® in the direction of granting the UHF operator in St. Louis, Signal 
Hill, the opportunity to use a VHF channel, was to permit that station, 
if it so desired,to operate on Channel 2 pending the outcome of a com- 
parative hearing for the channel on a regular basis. This was not the 
equivalent of an order of modification substituting permitee rights in 
Ctiannel 2 for the permittee rights which Signal Hill had in Channel 36. 
And it is precisely for this reason that the Commission did not adopt a 
Section 316 order of modification, as it did in the three other companion 
rule-making cases, where the Commission issued show cause orders 
substituting a UHF channel for the VHF channel specified in the out- 
standing license or permit. The Commission merely gave notice to 
Signal Hill that, if it desired to give up its rights as the holder of a con- 
struction permit for Channel 36, the Commission would grant Signal 
Hill temporary authority (but no permittee rights) to operate on Channel 
2. Thereupon, Signal Hill advised the Commission that it would prefer 
to operate temporarily on Channel 2 in St. Louis rather than to retain 


its rights in Channel 36, and on March 8, filed an application for authority 


SS E. g., Delta Television , 11 RR 1560, para. 6; WBUF TV, Inc., 12 RR 221, para. 10; Elmira 
Television, 13 RR 1536, 1541. para 16. | 


| 
aa The conditional order in Docket 11747 was adopted by a vote of only pourCornrpissioners- 


Among the rights of a permit holder is to obtain a license upon completion of construction in 
accordance with the permit. 47 U.S.C, Sec. 319(c). 
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to make changes in its television station so as to enable it to operate on 
Channel 2 instead of Channel 36. 


, It was this application, voluntarily filed by Signal Hill, which the 
Commission granted on March 13 and against which a timely protest was 
filed by the Appellant. Now the Commission would have this Court hold 
that the Commission on its own motion, in violation of its established 
policy, modified Signal Hill's UHF authorization to specify a VHF channel 
and that the modification was not "entirely dependent upon the wishes of 
‘Signal Hill”. The Commission's characterization of its March 13 action 
as a modification of Signal Hill's construction permit by the Commis- 
sion on its own motion under Section 316 was a strategem designed to 
immunize that action from protest in violation of Section 309(c), because 
said action was neither in form or substance a Section 316 modification 
but was in fact a grant of an application voluntarily filed by Signal Hill. 


Il. 


THE COMMISSION ERRED IN FAILING TO POST- 
PONE THE EFFECTIVE DATE OF ITS MARCH 13 
ACTION AS REQUESTED BY APPELLANT IN ITS 
PROTEST. 


Section 309(c) provides in part as follows: 


"* * * The hearing and determination of cases arising 
under this subsection shall be expedited by the Commission 
and pending hearing and decision the effective date of the 
Commission's action to which such protest is made shall be 
postponed to the effective date of the Commission's decision 
after hearing, unless the authorization involved is necessary 
to the maintenance or conduct of an existing service, or un- 
less the Commission affirmatively finds for reasons set 
forth in the decision that the public interest requires that the 
grant remain in effect, in which event the Commission shall 
authorize the applicant to utilize the facilities or authoriza- 
tion in question pending the Commission decision after hear- 
ing. tt 


If the Commission's action of March 13 was not protestable under 
Section 309(c) of the Act, the Commission was justified in disregarding 








: 
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the request in Appellant's protest that the effective date of that action be 
postponed. It has been shown above that the Commission's March 13 
action was protestable under Section 309(c). It does not necessarily fol- 
low, however, from the fact that the Commission's action of March 13 
was protestable that the Commission erred in failing to postpone the ef- 
fective date of said action pending a decision after a hearing on Appellant's 
protest. In this case, however, the Commission not only was under a 
duty to grant Appellant a hearing upon issues relating to all matters 
specified in its protest as grounds for setting aside the March 13 action, 
but also had no alternative to postponing the effective date of said action 
pending the Commission's decision after such hearing, as requested in 
Appellant's protest. : 


(a) The March 13 grant was not necessary to the maintenance 
or conduct of an existing service. | 


The "existing service" contemplated by Section 309(c), at the time 
of the March 13 grant to Signal Hill, was Station KTVI's service on Chan- 
nel 36. The grant to Signal Hill of authority to operate on Channel 2 was 
not necessary to the conduct or maintenance of this existing service. As 
a matter of fact, postponement of the effective date of the Commission's 
March 13 action would have permitted the maintenance by Signal Hill of 
its existing service. The failure of the Commission to postpone the ef- 
fective date meant the termination of the only existing UHF service in 
St. Louis, and the substitution therefor of an entirely new VHF service 
on Channel 2. Obviously, the March 13 grant was not "necessary" toa 
continuation of the existing service of Station KTVI, since Signal Hill had 
the unquestioned right under the Commission's March 1 Report and Order 
in Docket 11747 to continue its existing service on Channel 36 if it did not 


| 


receive authority to operate on Channel 2. 


(b) The Commission could not affirmatively find that the public 
interest required the March 13 grant to remain in effect on 
the basis of the information before it. 
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Appellant recognizes that the determination of whether the public 
interest does or does not require the effective date of a protested action 
to be postponed pending a decision after hearing is one which, under 
Section 309(c), must be made initially by the Commission. Appellant is 
not contending that the Court should make the initial determination which 
the Commission refused to make. Appellant does contend, however, 
that if the Commission's March 13 grant was protestable, the Commission 
did not have before it the requisite information on the basis of which it 
could affirmatively find that public interest required the grant to remain 
in effect. Indeed, if the March 13 grant was protestable, it follows that 
the Commission did not have before it sufficient data on which to make 
the public interest determination required by Sections 308, 309 and 319 
of the Act before making the grant in the first place. 


Signal Hill's abbreviated application for authority to operate on 
Channel 2 contained information responsive only to Sections I and V of 
Form 301. Information not supplied was the data which Sections 319 and 
308 require the Commission to obtain from an applicant for a modification 


_ of authorization in order to determine the qualifications of an applicant 


and whether the proposed operation wouldbe in the public interest. For 
example, Section I, Form 301, which Signal Hill filed, showed that the 
hours of operation of Station KTVI would be increased from a minimum 
daily operation of eight hours to a minimum daily operation of 15 hours. 
But Signal Hill did not file Section IV of the Form 301 on which applicants 
for change in facilities are required to submit information as to proposed 
programs. Nor did Signal Hill submit information as to its plan of staff- 
ing, plan of financing, past programming or any of the information which 
‘the Commission regulations require applicants to submit relating to 
character, technical qualifications, or the purpose for which the station 
is to be used. Absent such information, it was impossible for the Com- 
mission to have made a valid grant in the first instance and absent such 
information, it was impossible for the Commission to make an affirmative 
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finding that the public interest required the grant to remain in effect 
pending a decision after the hearing on Appellant's protest. Therefore, 
if the Commission erred in dismissing Appellant's protest, it likewise 
erred in refusing to postpone the effective date of the March 13 action 
against which said protest was filed. ; 

If, as a matter of law, the Commission was required to comply 
with the provisions of Sections 308 and 309 in acting upon Signal Hill's 
request for Channel 2 facilities, it follows that the March 13 grant to 
Signal Hill was illegal. If the March 13 grant was illegal, it would be 
futile for the Commission to consider whether the public interest re- 
quires continued operation under an illegal grant. It is submitted, there- 
fore, that if this Court reverses the Commission for having illegally 
granted Channel 2 facilities to Signal Hill, it should accompany such re- 
versal with a stay of any further operation by Se Hill under such 
illegal authorization. 


Il. 


THE COMMISSION ERRED IN DISMISSING APPEL- 
LANT'S PROTEST WITHOUT AFFORDING AP- 
PELLANT AN OPPORTUNITY FOR ORAL ARGUMENT 
BEFORE TAKING SUCH ACTION. | 


In 1956, Section 309(c) was amended so as to permit the Commis- 
sion to dispose of protests or matters specified in a protest without af- 
fording the protestant an evidentiary hearing. Public Law 391, 84th 
Congress, 2nd Session; 70 Stat. 3 (January 20, 1956). However, the 
1956 amendment conferring such authority upon the Commission explicitly 
conditioned the exercise thereof upon the Commission's first affording 
the protestant an opportunity for oral argument. The language of Section 


309(c), as amended in 1956, reads as follows: 


" * * * The Commission shall, within thirty days of 
the filing of the protest, render a decision making findings 
as to the sufficiency of the protest in meeting the above 
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requirements; and, where it so finds, shall designate the 
application for hearing upon issues relating to all matters 
specified in the protest as grounds for setting aside the 
grant, except with respect to such matters as to which the 
Commission, after affording protestant an opportunity for 
oral argument, finds, for reasons set forth in the decision, 
that, even if the facts alleged were to be proven, no grounds 
for setting aside the action are presented * * *". [Emphasis 
supplied] 


The Senate Committee Report on this amendment stated: 


"This authority would be akin to the power tra- 

ditionally exercised by the Courts to dispose of cases by a 

summary judgment". 48 

The basic and salient requirement of the 1956 amendment is that a 
protest shall not be rejected for non-compliance with Section 309(c) of 
the Act without first affording the protestant an oral argument. Due pro- 
cess in reaching a determination as to the validity of a given protest is 
just as important as due process in the disposition of a valid protest. This 
is particularly true since a determination that the protest meets the 
statutory requirements for an evidentiary hearing requires suspension 
of the protest authorization unless an affirmative finding is made that the 
public interest requires the authorization to remain in effect. 


Congress certainly could not have intended that the Commission 
should be able to dispose of a protest in its entirety without affording the 
_ protestant an oral argument, but should not be able to dispose of a part 
of the protest without affording the protestant oral argument. If the Com- 
mission had granted Appellant's protest, the Commission could not have 
dispensed with an evidentiary hearing on any of the 15 issues specified 
by Appellant in its protest without first having afforded Appellant an 


Senate Report No. 1231, 84 Cong., Ist Sess., submitted July 28, 1955; 1 Pike and Fischer RR 
(Pt. 1) 10:371. 
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oral argument on the sufficiency of such issues.?° Is it logical to con- 


strue Section 309(c) to confer upon a protestant the right to oral argument 
before it could be denied an evidentiary hearing on any one of its 15 pro- 
posed issues, but no right to oral argument before it is denied an evi- 
dentiary hearing on all 15? In the instant case, the Commission deter- 
mined on the basis of the facts alleged in Appellant's protest that no 
grounds for setting aside its March 13 action were present. The Com- 
mission set forth in its April 23 Memorandum Opinion and Order its 
reasons for summarily dismissing Appellant's protest and said that, in 
the Commission's view, the March 13 action was not subject to protest. 
It is submitted that the Commission was not only in error in holding the 
March 13 grant to be non-protestable (for the reasons set forth under 
Point I above) but also violated the statute by the procedure which it fol- 
lowed in reaching such a determination. That violation was the Commis- 
sion's failure to afford Appellant an opportunity for oral argument before 
dismissing the protest—the procedural due process caranteed by Sec- 
tion 309(c) of the Act. 


CONCLUSION 


For the foregoing reasons, the Court should reverse the Commis- 
sion's order dismissing Appellant's protest of March 25, 1957 and the 
Commission's refusal to postpone the effective date of the March 13 ac- 
tion against which said protest was filed, and should remand the case to 
the Commission for further proceedings in accordance with the judgment 
of the Court. Appellant also requests that such reversal and remand be 


See order of this Court dated May 7, 1957 in Case No. 13,835 granting stay of Commission order 
refusing to postpone effective date of a grant to Telrad, Inc. In this case, the Commission had granted 
an evidentiary hearing on appellant's protest, but had summarily rejected two issues specified in ap- 
pellant's protest. The Court's May 7 stay order stated that the Court would reconsider the order upon 
notice to the court that the Commission had afforded appellant an opportunity for oral argument pur- 
suant to Section 30%c) on the two issues summarily rejected by the Commission. Subsequently, the 
Commission afforded the appellant such oral argument and the Court vacated the May 7 stay order. 
Mid-Florida Radio Corporation, et al v. FCC, Case No. 13,835, orders of oy 7 and June 27, 1957. 
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accompanied by an order of this Court staying further operation by Sig- . 
nal Hill Telecasting Corporation on Channel 2 pursuant to the illegal = 
authorization granted on March 13, 1957. ; 


Respectfully submitted, 


WILLIAM J. DEMPSEY 
WILLIAM C. KOPLOVITZ 
FREDERICK H. WALTON, JR. 


. 
4 
938 Bowen Building } 
Washington 5, D. C. 
, 
4 


Attorneys for Appellant, 
KWK, Incorporated 


July 26, 1957 


a ae, 
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APPENDIX A 





Statutes Involved 


Sections of the Communications Act of 1934 (48 Stat. 1064), as 
amended, 47 U.S.C.: ! 


"Sec. 303. Except as otherwise provided in this Act, the 
Commission from time to time, as public convenience, interest, 


or necessity requires shall— * * * : 
"(f) Make such regulations not inconsistent with law as it 
may deem necessary to prevent interference between stations and 
to carry out the provisions of this Act: Provided, however, that 
changes in the frequencies, authorized power, or in the times of 
operation of any station, shall not be made without the consent of 
the station licensee unless, after a public hearing, the Commis- 
sion shall determine that such changes will promote public con- 
venience or interest or will serve public necessity, or the provi- 


sions of this Act will be more fully complied with" * * * 


"Sec. 308(a). The Commission may grant construction 
permits and station licenses, or modifications or renewals thereof, 
only upon written application therefor received by it: Provided, 
That (1) in cases of emergency found by the Commission involving 
danger to life or property or due to damage to equipment, or (2) 
during a national emergency proclaimed by the President or de- 
clared by the Congress and during the continuance of any war in 
which the United States is engaged and when such action is neces- 
sary for the national defense or security or otherwise in further- 
ance of the war effort, or (3) in cases of emergency where the 
Commission finds, in the nonbroadcast services, that it would 
not be feasible to secure renewal applications from existing li- 

~ censees or otherwise to follow normal licensing procedure, the 
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Commission may grant construction permits and station licenses, 
or modifications or renewals thereof, during the emergency so 
found by the Commission or during the continuance of any such 
national emergency or war, in such manner and upon such terms 
and conditions as the Commission shall by regulation prescribe, 
and without the filing of a formal application, but no authorization 
so granted shall continue in effect beyond the period of the emer- 
gency or war requiring it; Provided further, That the Commis- 
sion may issue by cable, telegraph, or radio a permit for the 
operation of a station on a vessel of the United States at sea, ef- 
fective in lieu of a license until said vessel shall return to a port 
of the continental United States. 


"(b) All applications for station licenses, or modifications 
or renewals thereof, shall set forth such facts as the Commission 
by regulation may prescribe as to the citizenship, character, and 
financial, technical, and other qualifications of the applicant to 


operate the station; the ownership and location of the proposed 
station and of the stations, if any, with which it is proposed to 
communicate; the frequencies and the power desired to be used; 
the hours of the day or other periods of time during which it is 
proposed to operate the station; the purposes for which the station 


is to be used; and such other information as it may require. The 
Commission, at any time after the filing of such original applica- 
tion and during the term of any such license, may require from‘an 
applicant or licensee further written statements of fact to enable 

it to determine whether such original application should be granted 
or denied or such license revoked. Such application and/or such 
statement of fact shall be signed by the applicant and/or licensee 
under oath or affirmation." 


"Sec. 309(a). If upon examination of any application provided 
for in section 308 the Commission shall find that public interest, 
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convenience, and necessity would be served by the granting thereof, 
it shall grant such application. * * * 


"(c) When any instrument of authorization is granted by the 
Commission without a hearing as provided in subsection (a) hereof, 
such grant shall remain subject to protest as hereinafter provided 
for a period of thirty days. During such thirty-day period any 
party in interest may file a protest under oath directed to such 
grant and request a hearing on said application so granted. Any 
protest so filed shall be served on the grantee, shall contain such 
allegations of fact as will show the protestant to be a party in in- 
terest, and shall specify with particularity the facts relied upon by 
the protestant as showing that the grant was improperly made or 
would otherwise not be in the public interest. The Commission 
shall, within thirty days of the filing of the protest, render a de- 
cision making findings as to the sufficiency of the protest in meet- 
ing the above requirements; and, where it so finds, shall designate 
the application for hearing upon issues relating to all matters 
specified in the protest as grounds for setting aside the grant, 
except meee respect to such matters as to which the Commission, 
after affording protestant an opportunity for oral argument, finds, 
for reasons set forth in the decision, that, even if the facts alleged 
were to be proven, no grounds for setting aside the grant are pre- 
sented. The Commission may in such decision redraft the issues 
urged by the protestant in accordance with the facts or substantive 
matters alleged in the protest, and may also specify in such de- 
cision that the application be set for hearing upon such further 
issues as it may prescribe, as well as whether it is adopting as 
its own any of the issues resulting from the matters specified in 
the protest. In any hearing subsequently held upon such application 
issues specified by the Commission upon its own initiative or 
adopted by it shall be tried in the same manner provided in 
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subsection (b) hereof, but with respect to issues resulting from 
facts set forth in the protest and not adopted or specified by the 
Commission, on its own motion, both the burden of proceeding 

with the introduction of evidence and the burden of proof shall be 
upon the protestant. The hearing and determination of cases aris- 
ing under this subsection shall be expedited by the Commission and 
pending hearing and decision the effective date of the Commission's 
action to which protest is made shall be postponed to the effective 
date of the Commission's decision after hearing, unless the auth- 
orization involved is necessary to the maintenance or conduct of 

an existing service, or unless the Commission affirmatively finds 
for reasons set forth in the decision that the public interest requires 
that the grant remain in effect, in which event the Commission shall 
authorize the applicant to utilize the facilities or authorization in 
question pending the Commission's decision after hearing." 


"Sec. 316(a). Any station license or construction permit 
may be modified by the Commission either for a limited time or 
for the duration of the term thereof, if in the judgment of the Com- 
mission such action will promote the public interest, convenience, 
and necessity, or the provisions of this Act or of any treaty rati- 
fied by the United States will be more fully complied with. No 
such order of modification shall become final until the holder of the 
license or permit shall have been notified in writing of the proposed 
action and the grounds and reasons therefor, and shall have been 
given reasonable opportunity, in no event less than thirty days, to 
show cause by public hearing, if requested, why such order of 
modification should not issue: Provided, That where safety of 
life or property is involved, the Commission may by order pro- 
vide for a shorter period of notice." 


"Sec. 319(a). No license shall be issued under the authority 
of this Act for the operation of any station the construction of 
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which is begun or is continued after this Act takes effect, unless 

a permit for its construction has been granted by the Commission. 
The application for a construction permit shall set forth such 
facts as the Commission by regulation may prescribe as to the 
citizenship, character, and the financial, technical, and other 
ability of the applicant to construct and operate the station, the 
ownership and location of the proposed station and of the station or 
stations with which it is proposed to communicate, the frequencies 
desired to be used, the hours of the day or other periods of time 
during which it is proposed to operate the station, the purpose for 
which the station is to be used, the type of transmitting apparatus 
to be used, the power to be used, the date upon which the station 
is expected to be completed and in operation, and such other in- 
formation as the Commission may require. Such application shall 
be signed by the applicant under oath or affirmation. a. 


"(c) Upon the completion of any station for the construction 
or continued construction of which a permit has been granted, and 
upon it being made to appear to the Commission that all the terms, 
conditions, and obligations set forth in the application and permit 
have been fully met, and that no cause or circumstance arising or 
first coming to the knowledge of the Commission since the grant- 
ing of the permit would, in the judgment of the Commission, make 
the operation of such station against the public interest, the Com- 
mission shall issue a license to the lawful holder of said permit 
for the operation of said station. Said license shall conform 
generally to the terms of said permit. The provisions of section 
309(a), (b), and (c) shall not apply with respect to any station li- 
cense the issuance of which is provided for and governed by the 
provisions of this subsection." 


"Sec. 402(b). Appeals may be taken from decisions and 
orders of the Commission to the United States Court of Appeals 





A-6 
for the District of Columbia in any of the following cases:"" * * * 


(2) By any applicant for the renewal or modification of any 
such instrument of authorization whose application is denied by the 
Commission." * * * 


"(6) By any other person who is aggrieved or whose inter- 
ests are adversely affected by any order of the Commission granting 
or denying any application described in paragraphs (1), (2), (3), and 
(4) hereof."" * * * 


Section 312(b) of the Communications Act of 1934, as it read prior 
to the 1952 amendments: 


"Sec. 312(b). Any station license hereafter granted under the 
provisions of this Act or the construction permit required hereby 
and hereafter issued, may be modified by the Commission either 
for a limited time or for the duration of the term thereof, if in the 
judgment of the Commission such action will promote the public 
interest, convenience, and necessity, or the provisions of this Act 
or of any treaty ratified by the United States will be more fully 


complied with: Provided, however, That no such order of modifi- 
cation shall become final until the holder of such outstanding li- 
cense or permit shall have been notified in writing of the proposed 


action and the grounds or reasons therefor and shall have been 
given reasonable opportunity to show cause why such an order of 
modification should not issue." 
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APPENDIX B 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. | 
FCC 51-244 
61128 
In the Matters of 
Amendment of Section 3.606 of the 
Commission's Rules and Regulations 


Amendment of the Commission's Rules, 
Regulations and Engineering Standards 
Concerning the Television Broadcast 
Service 


Docket Nos. 8736 and 
| 8975 


Docket No. . 9175 


Utilization of Frequencies in the Band 
470 to 890 mes for Television Broad- 
casting. 


Docket No. 8976 


a ee ee ee ee ee a a ae ae 


Third Notice of Further Proposed Rule Making 


* * * * 


7. In preparing the "Table" of television channel allocations 
set forth in Appendix C attached hereto, the Commission proposes 
to alter existing television authorizations in 31 instances. The al- 
terations with respect to Channel 9 in the City of Cleveland, Ohio, 
Channel 5 in the City of Syracuse, New York, and Channel 6 in the 
City of Rochester, New York, result from the Commission's ef- 
forts to arrive at an equitable distribution of the television chan- 
nels between the United States and the Dominion of Canada. The 
remaining 28 channel substitutions resulted from the Commission's 
efforts to reduce interference, make available a reasonable num- 
ber of channels and to effect the maximum utilization of VHF tele- 
vision channels in the United States. The changes proposed by 
the Commission with respect to these 31 are set forth in the fol- 
lowing paragraph. 
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8. The changes which the Commission proposes to make 
with respect to existing authorizations are set forth in the follow- 
ing table which contains the names of the licensee or permittee 
who presently holds a grant of television facilities, the city in which 
such facilities are located, the channel presently assigned to the 
licensee or permittee, and the channel which the Commission pro- 
poses to substitute for the existing channel. 


Present . Proposed 
Licensee or City Channel Channel 
permittee Affected Assignment Assignment 


x * * * * * 


(r) WGAL, Inc. Lancaster, 
(WGAL-TV) Pennsylvania 


x * eK K * 


9. Should the proposals set forth in attached "Appendix C" 
be adopted by the Commission, in whole or in part, it is hereby 
proposed to modify the licenses and construction permits held by 
the licensees and permittees listed in paragraph "8" above so as 
to substitute in their respective authorizations the proposed chan- 
nels in place of their present existing assignment as set forth in 
Paragraph "8" above. In light of the information set forth in para- 
graphs "5", "6", and ''7" herein, it is the judgment of the Commis- 
sion that its action will result in a better utilization of television 
channels in the United States, Mexico and the Dominion of Canada 
by increasing the service areas of the stations already on the chan- 
nels in question and reducing the interference which would be caused 
to new stations that will be added to the channels in question; will 
promote the public interest, convenience and necessity; and will 
more fully and completely carry out the provisions of the Communi- 
cations Act of 1934, as amended. Accordingly, pursuant to the 
provisions of Sections 303(f) and 312(b) of the Communications Act 
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of 1934, as amended, the licensees and permittees listed in para- 
graph ''8" above are directed to SHOW CAUSE in these proceedings 
and in accordance with the procedures hereinafter set forth why 
their licenses and permits should not be modified as set forth in 
paragraph "8" above in the event the Commission deletes from 
their respective cities the channels listed under the heading 
"Present Channel Assignment" and substitutes therefor the chan- 
nels listed under the heading "Proposed Channel Assignment". 


x * * KK X 
FEDERAL COMMUNICATIONS COMMISSION 
T. J. Slowie, Secretary 


Adopted: March 21, 1951 
Released: March 22, 1951 
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STATEMENT OF QUESTIONS PRESENTED 


This matter was agreed upon and stipulated amongst the 
parties in a Prehearing Stipulation approved by order of this 
Court, dated July 5, 1957: : 

The issues, as stipulated, are as follows: 

1. Whether the Commission erred in dismissing 
appellant's protest on the ground that the Commission's 
March 13, 1957 action against which said protest was 
filed was not protestable under Section 309(¢) of the Act; 

2. Whether the Commission erred in failing to post- 
pone the effective date of its March 13, 1957 action as 
requested by appellant in its protest; : 

3. Whether the Commission erred in dismissing 
appellant's protest without affording appellant 
opportunity for oral argument before taking such action. 
Intervenor American Broadcasting-Paramount Theatres, Inc. 

reserves the right to argue that the Court lacks jurisdiction 
to hear this case on the ground that the appear is piecemeal 


and brought prematurely. | 
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y IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,891 


KWK, INCORPORATED, Appeldans: 
7 | 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 
SIGNAL HILL TELECASTING CORP., Intervenor 
AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC. , Intervenor 


ON APPEAL FROM AN ORDER OF THE | 
FEDERAL COMMUNICATIONS COMMISSION | 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Since appellant‘s Statement of the Case is inadequate in 
its discussion of the background of this case the following 
Counterstatement is submitted. | 

Appellant KWK, the licensee of a VHF television station 
operating on Channel 4 in St. Louis, is appealing from a 
Commission Memorandum Opinion and Order released April 23, 1957, 
dismissing its protest filed March 25, 1957. That protest was 
directed to the Commission actions of March 1, 1957 and March 
13, 1957, authorizing intervenor Signal Hill Telecasting 


Corp. (Signal Hill) to operate temporarily on Channel 2aneSt. 


> | Louis, pending a comparative hearing to determine the permanent 








licensee for that channel. 
1. The General Rule Making Background 

This case presents another facet of the television 
deintermixture problem which was before this Court in the 
Coastal Bend cases (Coastal Bend Television Co. v. Federal 
Communications Commission, 98 U.S. App. D.C. 251, 234 F.2d 
686). In those cases this Court upheld the Commission's 
Report and Order of November 10, 1955, denying inter alia 
petitions for deintermixture limited to particular communities. 
In the same Report and Order, however, the Commission instituted 
a general rule making proceeding (Docket 11,532) looking 
eorea a solution of this problem on a nationwide basis (20 
Fed. Reg. 8495, 13 Pike & Fischer, R.R. 1511, 1517). 

On June 26, 1956, after a painstaking study of the many 
different proposals, comments, and data submitted to it, the 
Commission released its Report and Order in the general rule 
making proceeding in Docket No. 11,532. (21 Fed. Reg. 5958, 

13 Pike & Fischer, R.R. 1571.) It concluded that while 
substantial progress had been made in developing a nationwide 
television service since 1952, serious problems had arisen 

due to the scarceness of the VHF channels and the difficulties 
in achieving fuller use of the 70 UHF channels. It also 
reviewed the numerous proposals submitted to it, and concluded 
that a long-range program of shifting all television broad- 


casting to the UHF portion of the spectrum might be the best 


ia 
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solution to these problems. However, effectuation of any such 
plan, the Commission found, would require considerable further 
technical study and planning which would take 4 considerable 
length of time. No formal rule making proceedings mere to pe 
instituted effectuating this plan until the Commission should 
have an opportunity to study the results of an intensive re- 
search into the matter by both Government and industry. 

The Commission then took up in the same opinion the 
question of the interim action it should take pending resolution 
of the long-range problems already discussed in order to 
improve the opportunity for effective competition in 
individual areas (and thus bring about a willie: itonleniitenion 
service) until such time as the feasibility of a long-range 
move to the UHF band might be established and implemented. 

The basic choice in many communities appeared to be between 
deleting VHF channel assignments in order to provide better 
opportunities for UHF development or, in the alternative, the 
assignment of additional VHF channels. Because of the 

widely varying circumstances in individual communities the 
Commission set out certain factors which would bear on the 
question of whether the number of VHF Ghanmenis allocated to a 


a) | 
particular community should be changed. At the same time, 


1/ These were “In markets with one or more commercial VHF 


assignments, the merits of proposals to eliminate a VHF com- 
mercial assignment would depend to a large extent on such 
factors as: 
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the Commission, on its own motion, issued Notices of Proposed 
Rule Making in thirteen communities looking toward the addition 


or elimination of certain VHF channels for commercial use. 


2. The Springfield-St. Louis Deintermixture 
Proceeding. 


Among these specific actions was a proposal (Docket No. 
11,747; 21 Fed. Reg. 4968) to remove the intermixed use of 
VHF and UHF channels in Springfield, Illinois, by deleting VHF 
Channel 2 and adding UHF Channel 39. Springfield then had 


VHF Channel 2 and UHF Channels 20 and 66 (the latter reserved 
2/ j 
for educationai use). This proposal was therefore to make 


1/7 (Cont'd) 


1. Whether significant numbers of people would lack 
service as a result of the elimination of the VHF 
channel. 

2. Whether one or more UHF stations are operating in 
the area. 

3. Whether a reasonably high proportion of the sets 
in use can receive UHF signals. 

4. Whether the terrain is reasonably favorable for 
UHF coverage. 

3. Whether, taking into account all of the local cir- 
cumstances, the elimination of a VHF channel would 
be consistent with the objective of improving the 
opportunities for effective competition among a 
greater number of stations. 

The desirability of assigning a first VHF channel or of adding 

an additional VHF channel would depend principally upon: 

| 1. Whether it is possible to locate the new transmitter 
so as to meet minimum transmitter -spacings. 

2. Whether, in cases where it is necessary to move the 
channel from another city, there is greater need for 4 
the channel in the area to which it is_ proposed to 
be assigned. 

3. Whether the addition of a new VHF assignment would 4 
be consistent with the objective of improving the 
opportunities for effective competition among a 
greater number of stations.” ‘ 


2/ Station WIE€S is in operation on Channel 20 in Springfield. : 
On June 29, 1956, the Commission, after a comparative hearing, < 
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<i ! 
Springfield all-UHF. The same notice also proposed to add 
Channel 2 at St. Louis, Missouri. Since St. Louis then had 
three commercial VHF channels (4, 5 and 11), one educational 
VHF channel (9), and three UHF commercial channels (30, 36, 
and 42), the proposal would add a fourth VHF channel to St. 
Louis available for commercial ages : 

On July 25, 1956 a Notice of Further Proposed Rule Making 
was issued (21 Fed. Reg. 5699), in which it was determined that 
the public interest would be served by adding a third commercial 
UHF channel to Springfield; that is, the Commission proposed to 
add Channel 26 as well as Channel 39 as the third commercial 
channel, Subsequently, on October 12, 1956, a Second Notice 
of Further Proposed Rule Making (21 Fed. Reg. 7959) proposed 
to delete UHF Channel 36 from St. Louis and add it at Spring- 
field instead of Channel 39 because Channel 36 had been in 
operation in St. Louis for some time and there were thus a 
significant number of receivers in the hands of the public 


27 (Cont'd) granted the application of WMAY-TV for Channel 2 in 


Springfield, conditioning the grant on the possible substitution 
of another channel for Channel 2 (which it had proposed to de- 
lete) and staying construction pending the outcome of tke rule 
making proceeding. No applications have been filed for 

Channel 66. | 

3/ At the time stations were in operation on VHF Channels 

4, and 5 and UHF Channel 36. A hearing for VHF Channel 11 

was concluded by a grant made on March 29, 1957. This grant 

is the subject of the appeals in Cases No. 13,839, (Broadcast 
House, Inc. v. Federal Communications Commission), No. 13,844 
(220 Television, Inc. v. Federal Communications Commission) 

and No. 13845 (St. Louis Telecast, Inc. v. Federal Communicat ions 
Commissigy). An educational station is in operation on VHF 
Channel 9. An application is pending for UHF Channel 30. 
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in the area between St. Louis and Springfield capable of re- 
ceiving this channel. The notice stated that -; additional 
proceedings necessary to delete Channel 36, Signal Hill's 
present frequency, would be instituted at a later date, 
Additional proposals were submitted by various parties to 
use Channel 2 in Terre Haute, Indiana, in addition to St. 
Louis; to use Channel 2 at'Salem, Illinois, and Salem, Missouri, 
instead of St. Louis and Terre Haute; and to use Channel 2 
at Cape Girardeau, Missouri instead of St. Louis (R.2-3). 
3. The March 1, 1957 Report and Order 

In its Report and Order adopted February 26, 1957, and 
released March 1, 1957 (R. 1-14), the Commission concluded 
upon consideration of terrain factors and the predominantly 
UHF nature of the area, that the public interest would be 
served by deletion of Channel 2 from Springfield (R. 4-6). 
It also concluded that the use of Channel 2 at St. Louis 
would provide a first Grade B service to about 3,000 persons 
(R. 6) and would bring about a more efficient utilization of 
a scarce VHF channel and enhance the opportunities for more 
effective competition among a greater number of stations 
in St. Louis (R. 6-11). The channel was assigned also:to Terre 
Haute, Indiana, and the Commission in reaching this determination 
set forth the reasons why it believed that the assignment of 
Channel 2 to St. Louis and Terre Haute was superior to its 


assignment to Salem, Illinois and Salem, Missouri, or to Cape 





oj: 
4/ 
Girardeau in liey of St. Louis. 


| 


The Commission also concluded (R. 1112) that since there 
were a significant number of television sets within the 
normal service area of a Springfield station between St. 
Louis and Springfield which were equipped with strip-tuners 
to receive Channel 36 from St. Louis, and sHence the advent 
of a third VHF station on Channel 11 would in all likelihood 
mean that a UHF station on Channel 36 in St. Louis could no 
longer operate there, the public interest would be served by 
utilizing Channel 36 as the third UHF commercial channel in 
Springfield rather than Channel 39, From the viewpoint of the 
UHF service, this would provide some initial audience capable 
of receiving a Springfield Channel 36 saiaitionhl avers, persons 
with strip-tuners for Channel 36 who could not receive a station 
on Channel 39. More important it would permit these set-owners 
to use their Channel 36 tuners. Channel 39 would not have this 
advantage. | 

It was also decided (R. 12) that since Signal Hill was 
on a channel which was being deleted, it would be desirable 
to permit Signal Hill to use Channel 2 in Sie) Boule on a 
temporary basis pending the outcome of a comparative hearing 
for that new channel which appeared necessary because other 


parties had also indicated an intention to seek a license on 


4/ The validity of the action deintermixing Springfield is 
before this Court in Sangamon Valley Broadcasting Co. v. 
United States, Case No. 13992. The refusal to assign Channel 
2 to Cape Girardeau is the subject of still another action 


pending in the Eighth Circuit, Lillard db/a Cape Girardeau 


Television Co. v. United States, Case No. 15,766. 





on 
5/ 


Channel et This would permit the public to continue to 
receive the existing program service of Signal Hill without 
converting their receivers until it could be determined who 
would be awarded Channel 2 on a regular basis, At the same 
time it would avoid the further receiver conversions required 


if Signal Hill were to be moved to another UHF channel 
6/ 


temporarily, such conversions being a needless expense in 
view of the probability that a UHF operation would no longer 
be feasible in the face of the expected three VHF commercial 
operations. 

The Commission therefore modified Signal Hill's operating 
authority to provi de for a temporary operation on Channel 2 
beginning April 15, 1957, subject to certain enumerated con- 
ditions, among which were: (i) that Signal Hill surrender its 
rights to Channel 36; (ii) that its temporary authorization was 
to expire automatically upon the commencement of regular 
operation on Channel 2; (iii) “in any comparative hearing 
involving regular operation on Channel 2, no effect whatsoever 


will be given to any expenditure of funds by Signal Hill 


pursuant to the temporary authorization, nor will any other 


5/ Applications for Channel 2 have been filed by Louisiana 


Purchase Company and Signal Hill. A comparative hearing will 
accordingly be required to determine the regular licensee on 
“the channel, 


6/ No conversions would be required in order to receive a 
station on VHF Channel 2. If another UHF channel were to be 
used, conversion of receivers would be necessary where strip- 
tuners are now used for Channel 36. 
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preference redound to Signal Hill by virtue of the temporary 
grant" (R. 13); and (iv) that Signal Hill was to submit by 
April 1, 1957 the necessary information (on FCC Form 301) 
“for preparation of engineering speciteicarttionss to cover the 
temporary operation on Channel 2" (R. 12-13). If Signal Hill 
should not accept these conditions, it was provided that 
Channel 39, rather than Channel 36 would be assigned to Spring- 
field. The reason for this latter provision was fully ex- 
planed in the Memorandum Opinion and Order released March 28, 
1957 (15 Pike & Fischer, R.R. 29), denying the request of 
Louisiana Purchase for a stay pending a ruling on a protest 
filed by that party, and was reiterated in paragraph 2 of the 
Memorandum Opinion denying KWK"'s protest (R. 105). The Com- 
mission pointed out that while it was desirable to use Channel 
36 in Springfield rather than Channel 39, newextherests if Signal 
Hill should not accede to the imposed conditions and should 
demand a hearing before an order could be entered terminating 
its Channel 36 authorization, the consequent delay in moving 
Channel 36 to Springfield would nullify the immediate benefits 
to the public anticipated from that move. In that event, 
therefore, it would be preferable to make Channel 39 available 
for use in Springfield, something which could be done im- 


mediately. 


4, Subsequent Actions. Re. Signal Hill's Authorizations 
By letter of March 7, 1957 (filed March 8, 1957) Signal 


Hill signified its consent to the modification of its authori- 


iia 
zation for KTVI by advising the Commission that it accepted 
the temporary operation on Channel 2 subject to the conditions 
specified. And in fulfillment of one of the conditions of the 
March 1, 1957 Report and Order,Signal Hill submitted the 
necessary information for the preparation of engineering 
specifications to cover the temporary operation on Chmnel 2. 
On March 13, 1957, in implementation of its modification Order 
of February 26, 1957, the Commission issued the specification 
for the temporary operation of Signal Hill on Channel 2 
effective April 15, 1957. 

On March 25, 1957, KWK filed a protest and petition for 
rehearing of the Commission actions of February 26, 1957 
(ordering the temporary operation) and of March 13, 1957 
(implementing that order) (R. 34-61). Oppositions were filed 
by several parties, including Signal Hill {(R. 62-89) and the 
American Broadcasting Company (ABC) (R. 98-103). 

On April 23, 1957, the Commission issued a Memorandum 
Opinion and Order (R. 104-108) directed solely to the protests 
filed against the above-mentioned aise’ On the basis of 


8/ 
the Peoples case, the Commission found that the protest 


7/ Louisiana Purchase Company and Wabash Valley Broadcasting 
Corporation, a television licensee in Terre Haute, Indiana, 
also filed protests, which were dismissed in the “April :23rd 
order on the same ground as was appellant's protest. 


8/ Peoples Broadcasting Co., 8 Pike & Fischer, R.R. 508, 
affirmed, Peoples Broadcasting Co. v. United States, 93 U.S. 
App. D.C. 78, 209 F.2d 287. 
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provisions of Section 309(c) were not applicable to the 
temporary authorization given Signal Hill, sibs 309(c) was 
restricted to Commission grants without hearing on applica- 
tions filed pursuant to Section 308 whereas the instant 
authorization was “pursuant to the provisions of Sections 
303(f) and 316 of the Communications Act" (R. 107). 

KWK filed its Notice of Appeal on May 21, 1957. On 
June .20, 1957, the Commission adopted a Memorandum Opinion 
and Order which denied on its merits the petition for 
reconsideration filed by KWK as well as similar petitions 
filed by the Louisiana Purchase Company and Sangamon 
Valley Television Corporation. 23 F.C.C. 70. KWK has 
sought review ee action in Case No. 14091, filed 


9/ 
August 22, 1957. | 


97 Louisiana Purchase has appealed from this action in 
pending Cases 14032 and 14033. Sangamon Valley has 
appealed in Case No. 13992, 
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SUMMARY OF ARGUMENT 





I 

The Commission correctly determined that the provisions 
of Section 309(c) of the Communications Act were inapplicable 
to its action taken pursuant to Sections 303(f) and 316 
modifying Signal Hill‘*s operating authority to specify 
uote of regular operation on Channel 36, St. Louis, tem- 
porary operation on Channel 2, St. Louis, pending the outcome 
of a full comparative hearing between Signal Hill and all 
other qualified applicants for Channel 2, 

Sections 303(f) and 316 are not by their terms subject 
to the protest provisions of Section 309(c) which is : 
clearly applicable only to grants of applications filed 
under Section 308 of the Communications Act. See Peoples 
Broadcasting Co. v. Federal Communications Commission, 93 
US. sApp.. Dac. 26, (2098E.. 2d 2286. 

The Commission action was not converted into an appli- 
cation proceeding subject to protest because its ulti- 
mate effectuation was dependent upon the willingness of 
Signal Hill to forego its rights to a hearing under Section 
316. As the Commission made clear, the public interest 
would be benefited if Channel 36 rather than 39 could be 
made available immediately to Springfield and if the remain- 
ing UHF operation in St. Louis could be temporarily 
switched under stringent conditions to a VHF channel while 
the necessary comparative hearing for permanent assignment 


to that VHF channel was in progress. But these objectives 


ba 
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could have been accomplished only if Signal Hill waived its 
rights to a hearing and permittee status on Channel 36. And 
the Commission had determined that if it did not do so it 
was preferable to assign Channel 39 immediately to Spring- 
field. Nor do the distinctions in form between the order 
here and the orders in certain other deintermixture proceed- 
ings (which present different problems) effect this result. 
II 
The question of whether KWK was deprived of its 
procedural rights under Section 309(c) by the failure of 
the Commission to afford it an opportunity for oral argument 
is not properly before this Court since the commission has 
not been afforded an opportunity to pass upon the question 
as required by Section 405 of the Communications Act. Even 
if it were properly before the Court, the argument is 
clearly without substance since oral argument is provided 
for by the terms of Section 309(c) only after the Commission 
has found that a protest properly lies against a Commission 
action and then only with respect to those facts alleged in 
the protest which even if proved would not pe lgnonads for 
setting aside the grant. | 
III | 
The question of whether the effective date of the 
protested grant should have been postponed is likewise not 


properly before this Court since the question was never 


reached by the Commission, KWK*s protest having been 9 v% 
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dismissed on a threshhold question. Even if this case is 


reversed the question of whether a stay should issue is 
one properly for the Commission to decide in the first 


instance; subject to subsequent review by the Court. 
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ARGUMENT 


I. THE COMMISSION CORRECTLY DETERMINED THAT 
ITS ACTION MODIFYING SIGNAL HILL'S OPERATING 
AUTHORITY WAS NOT SUBJECT TO PROTEST UNDER 
SECTION 309(c) OF THE COMMUNICATIONS ACT. 

In this case the primary issue is whether an action of 
the Commission modifying intervenor Signal Hill's operating 
authority for a temporary period under a series of rigid 
conditions was protestable under Section 309(¢). This 
question in turn depends primarily upon a determination of 
whether the Commission action was taken under Sections 303(f) 
and 316 of the Act as an exercise of Commission discretion 
to reallocate television channels in the Springfield, 
Illinois-St. Louis, Missouri, areas, or whether because of 
the particular form of the Commission actiong (especially 
the prior Commission determination that its effectuation 
would serve the public interest only if it could be accom- 
plished without the delays of a hearing), it was converted 
into a proceeding on an application for modification of a 
permit under Section 308, granted without hearing under 
Section 309(a) and, as such, protestable. We believe the 
following discussion clearly demonstrates that the proceed- 
ing was in fact an exercise of Commission discretion under 
Sections 303(f) and 316 of the Act and that consequently the 
Commission properly found it to be non-protestable. 

Several matters which are not involved in this case 
should be made clear at the outset. There is no question 
here of appellant*s standing as a “party in iuiterest™: this 


term has consistently been interpreted by both this Court 
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and the Commission as synonomous with the term “person 


aggrieved or whose interests are adversely affected" as used 
in Sections 405 and 402(b)(6) of the Communications eee 
the Commission here has found appellant had standing to 
petition for reconsideration of the action under Section 405 
of the Act. Moreover, since the Commission has entertained 
on their merits and disposed of identical contentions as to 
the invalidity of the Commission action in connection with 
the reconsideration portion of appellant's “Protest and 
Petition for Reconsideration,” (See 23 F.C.C. 70), this is 
not a case involving the question of whether the Commission 
has given full consideration to allegations relating to the 
validity of its actions. The sole question is whether the 
specie *protest” procedure of Section 309(c) is applicable 
here, because of the “conditioned” nature of the action, to 
a proceeding which by its terms is clearly not within the 
ambit of the protest section, 

This problem, despite its narrowness, is not necessarily 
without significance. For if a protest lies, an oral argu- 
ment, if not an evidentiary hearing, would be required and a 
serious question would be raised under the language of Section 


309(c) as to whether the effectiveness of the protested 


10/ See, e.g., Granik and Cook v. Federal Communications Com- 
mission, 98 U.S. App. D.C. 247, 234 F. 2d 682. 
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action would have to be postponed pending the hearing. 


11/ 


It was its recognition of the special delaying proclivities 
of the protest procedure that led Congress to limit the type 
of case falling within the protest procedure. This limited 
applicability of the protest procedure is to be distin- 
guished from the general applicability to evary Commission 
"decision, order, or requirement” of the Section 405 petition 
for rehearing and reconsideration, under caeameanices where 
hearings are discretionary with the CGmuittsiation and the 
effectiveness of the grant is not stayed except upon special 
order of the Commission, 

Section 309(c) protests lie only with respect to grants 
of applications without hearing under Section 309(a) of the 
Act. Section 309(a) by its terms refers to applications filed 
under Section 308(a)--namely, applications for construction 
permits, or modification thereof or applications for renewal 
or modification of station licenses. It has also been held 


that the protest provisions apply to other actions 


1l/ The 1956 amendment to Section 309(c), by authorizing 
the Commission to maintain protested grants in effect during 
the required hearing where the public interest so “requires”, 
70 Stat. 3, has somewhat limited the delaying possibilities 
of the protest procedure. But the coverage of Section 309(c) 
was not affected in any way by the 1956 amendments; it was 
determined by Congress at the time of the original adoption 
of Section 309(c) in 1952 when all protested grants not 
"necessary to the maintainance or conduct of an existing 
service” had to be suspended for the duration of the Commis- 
sion hearing. | 


As indicated in part III, infra, pp. 32-34, the question 
of whether the Commission should have stayed the action if a 
valid protest lay is not properly before this Court. 
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of the Commission. Section 310(b), relating to applications 
for Commission consent to the transfer or assignment of a 
Station, section expressly provides that such applications 


shall be handled in accordance with the procedures set forth 


in Section 308. See Camden Radio Jncorpozated. . . v. Federal 


Communications Commission, 94 U.S. App. D.C. 312, 220 F. 2d 
ne 

pe applications under Section 319 of the Act, how- 
ever, are expressly exempted from protest. Modifications of 
licenses and permits on the initiative of the Commission 
under Section 316, to say nothing of formal rule-making pro- 
ceedings falling within the ambit of Section 303(f) of the 
Act, while not expressly exempted, similarly are not subject 
to protest, since they do not involve the grant of an appli- 
cation either falling within Section 308 or expressly cross- 
referenced to that section. See Peoples. Broadcasting Co., 

8 Pike & Fischer, R.R. 508; affirmed, Peoples Broadcasting 


Co. v. Federal Communications Commission, 93 U.S. App. D.C. 


CO, 209 E. 220) 200. 
All of this is not seriously disputed by appellants. 


13/ 


Instead, it argues that what the Commission has here called 


12/ Applications for approval of trans-border broadcast 
operation pursuant to the provisions of Section 325 of the 
Act, since they are also expressly subject to 308 proce- 
dures, are also protestable if no prior hearing has been 
held. See Wrather-Alverez Broadcasting Co. v. Federal 
Communications Commission, Case Nos. 13,617 and 13,674, now 
pending in this Court. 


13/ Appellant includes a footnote (App. Br. p. 10, ftn. 6) 
which apparently is intended to “save” the point as to the 
protestability of an admitted modification action (Cont'd.) 


es. Tn See 
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a proceeding under Sections 303(f) and 316 is iin fact nothing 
of the kind but rather a simple grant of an application for 
modification of Signal Hill's outstanding permit under Sections 
308 and 309(a), and, as such, protestable under 309(c). 
Ignoring the public interest reasons for the Commission's 
actions, it argues that the “true” nature of the proceeding, 
as a “grant” of a Signal Hill “application”, is indicated by 
the option afforded Signal Hill to accept or renee the Com- 
mission proposal as it saw fit; by the fact that Signal Hill 
was required to file data upon the normal application form 
before approval was given of the modification of its permit; 
by the fact that the show cause order in the present case 
differed in terminology from those used in a number of other 
deintermixture cases; and by the fact that hel men authori- 
zation given Signal Hill was of a different vaicliony, and 
degree from that abandoned. | 
Of these arguments, the first is clearly the primary 
one upon which appellant relies. Its position| is that a 


true license modification under Section 316 is one initiated 


by the Commission in the exercise of its discretion to serve 


13/ (Cont'd.) under Section 316 ("it does not necessarily 
follow that the Commission's March 13 action was not protes- 
table if it was taken by the Commission on its! own motion 
under Section 316 ....") It distinguishes the! Peoples case, 
supra, where it was held that such actions were not protes- 
table by pointing to several factual differences between 
Peoples and the present case. None of these distinctions, 
however, are of any relevance to the import of this Court's 
opinion there which was based squarely on the construction 
of the language of the Act set forth in the body of this 
brief, above. 
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a public interest, with the compulsive powers of the agency 


lurking in the background to force compliance, after a hear- 
ing where the station in question is reluctant to accede to 
the agency proposal. Appellant recognizes that the station 
to which the order is directed may consent to the modification 
(as it did in the Peoples case, supra) or that, if it does 
not consent, the Commission may upon further consideration of 
the matter in the light of the response to the show cause 
order decide that the public would not be benefited by pro- 
ceeding as it had previously proposed. Thus it cannot or at 
least does not argue that compulsion to actually carry pout 
the intended modification is required. Instead, it argues, 
"The test is the effect of a refusal by the licensee or 
permittee to accept the modification” and “If a refusal to 
accept the modification automatically terminates the pro- 
ceeding, the order is not a Section 316 modification” 

(App. Br. 14, emphasis appellants'). 


This is, of course, a convenient formulation for the 


appellant, well tailored to its special needs in the instant 


case. But the test is supported by no citation to the act, 
its legislative history, or to the case law, It is, we 
believe, much too narrow a view of the situation. In our 
Opinion Commission action is properly taken under Section 
316 where the proposal of the Commission, considered in its 
entirety has as its basis a reasonable public purpose. 


Where, as part of such a proposal, consideration is given 


either in advance or subsequently to the willingness of the 
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Station involved to accept the modification without a hear- 
ing, this consideration, too, is appropriate tio a 316 
proceeding to the extent that it has as its basis a reason- 
able public purpose. This public purpose may or may not 
coincide with the private interests of the station involved. 


Where it does, however, this does not convert the proceeding 


into an application proceeding under Sections 308 and 309(c). 


Nor does the fact that the Commission may only grant a 308 
application for modification of license or sermst where it 
finds that the public interest would be served thereby mean 
that there is only a distinction of form between the two 
proceedings. In using the language in Seicsion 316 that 
licenses may be modified under its provisions “if in. the 
judgment of the Commission such action will promote the pub- 
lic interest, convenience or necessity, or the provisions of 


this Act or any treaty ratified by the United States will be 


more fully complied with,” (Emphasis supplied.) Congress 


clearly was talking about the achievement of Some objective 
over and beyond the mere authorization of a station to oper- 


ate under generally established rules where it has demon- 
: 14/ 


strated its qualifications to operate in the public interest. 


' 
| 
| 


| 
14/ Thus an applicant seeking to modify its authorization 
under Sections 308 and 309 would not have to demonstrate 
that the modification would increase the benefit of its 
operation to the public, but the Commission clearly could 
not modify an authorization under Section 316 unless the 
public interest would be affirmatively benefited. 
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In the present case, as we have seen there were two 
special reasons for the Commission's proceeding in the manner 
it did. In the first place, it recognized that its assign- 
ment of channel 2 to St. Louis as part of its deintermixture 
determination, especially when considered in the light of 
the concurrent grant of a construction permit for a third 


commercial VHF station on Channel 11, undoubtedly sounee 


the death knell of UHF operation in the St. Louis area. 
Yet it also was aware from pleadings before it, that a com- 
parative hearing for the new channel between several appli- 


cants would be required under Ashbacker Radio Corp. v. 
Federal Communications Commission, 326 U.S. 327. Conse- 
quently it was faced with the paradox that, in the absence 
of emergency action by it, the very action intended to have 
the long range result of insuring four competitive stations 
for the St. Louis area, would probably limit the area to 
three television services for the duration of the compara- 
tive hearing. The Commission proposed to resolve this 
dilemma by temporarily moving over the operating UHF station 
in St. Louis to the newly available VHF channel, under 


Strictly limited conditions calculated to protect the 


15/ It was because it was felt that four commercial tele- 
vision stations could operate successfully in St. Louis, but 
only if all four channels were in the same VHF band, that 
Channel 2 was added. 


16/ The UHF station, which had been losing money in compe- 
tition with two VHF stations, could hardly be expected to 
long maintain itself against three VHF stations, 
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comparative hearing for permanent authorization to operate 


on that channel from any prejudgment. This action was, in 
the language of this Court in the Peoples Caen supra 93 U.S. 
App. D.C. 80, 209 F. 2d 288, “a practical solution of a prob- 
lem which involved the public interest in the continuity and 
quality of television service.” : 

Important as this was, however, it was not the only 
public objective involved in the Commission's action. For 
the Commission was in process of deintermixing Springfield, 
Illinois, in the reverse direction, by substituting a UHF 
channel for its single existing VHF assignment, thus provid- 
ing for multi-channel UHF competition in Springfield. Here 
the Commission was faced with a choice of tol piosistibaie UHF 
channels to substitute for the deleted VHF channel, namely 
Channel 36 or 39. Both would meet all of the Commission's 
requirements, both would provide adequate service to the 
area, and, since they were close to one another in frequency, 
there was little choice between them insofar as propagation 
characteristics or transmission equipment problems were 
concerned. Channel 36, however, had one adpentener The 
rule-making proceeding indicated that a significant number 
of persons, residing between St. Louis and Springfield in 
the area which could receive some service from a UHF station 
in either community, had special equipment (so-called “strip 
tuners") to enable them to receive the St. Louis station 
operating on Channel 36. If, therefore, Channel 36 rather 


than 39 were placed in Springfield, these people without any 
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further conversion of their equipment could receive the 


signals of the new Springfield station proposed to be assigned 
to the new UHF channel. This benefit would be lost if Channel 
39, instead, was assigned to Springfield. 

Moreover, in the present case, unlike many others, the 
compulsion available to the Commission to require the shift 
after such a hearing was not of any real value. For while 
Channel 36 for the reasons indicated above was the preferable 
assignment for Springfield if it could be made available 
immediately, the preference would be turned into a liability 
if the channel could only be made available after a protracted 
hearing. During this period the Springfield Groupe (which 
had already emerged victor'in a comparative hearing and was 
thus available for immediate assignment to the new pcan 
would have to defer construction and commencement of operation. 
Rather than such a delay it was far preferable to assign 
Channel 39 for immediate operation in Springfield. 

While the Commission could not be sure in advance whether 


Signal Hill would be willing to give up all its rights on 


_17/ On June 27, 1956, the Commission after a comparative 
hearing granted the application of WMAY-TV for Channel 2, 
Springfield. Construction of this station under the grant 
was stayed pending the outcome of the Springfield-St. Louis 
rule-making proceeding (Docket 11747). While WMAY-TV in the 
rule-making proceeding opposed the deletion of Channel 2 from 
Springfield (See 23 F.C.C. 74, 77) it has applied for and 
received a permit from the Commission to construct a station 
to operate on Channel 36, Springfield. 
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Channel 36 without further hearing, it was sure that if it 
did not do so, the public interest would require assignment 
of Channel 39 to Springfield in lieu of Channel 36. Being 
sure, it made no effort to camouflage this determination in 
its March 1, 1957 Report and Order. And yet, paradoxically, 
it is the very straightforwardness of the Commission in 
stating its objectives, which is held up as peoos that the 
Commission is engaged in an elaborate game to; hide a 308- 
309 application in the rainments of a 316 proceeding. 

It is suggested, moreover, that irrespective of possi- 
ble motive, the Commission, in conditioning the assignment 
of Channel 36 upon Signal Hill‘s willingness to foreco a 
hearing, delegated its discretion to determine the public 
interest to Signal Hill, and therefore converted a 316 pro- 
ceeding into one falling within the procedures applicable to 
voluntary applications for license modification. This is 
clearly not the case. The statute precluded the immediate 
assignment of Channel 36 to Springfield without Signal Hill's 
consent. The Commission exercised its statutory discretion 
when it determined that good and sufficient reasons existed 
for assigning Channel 36 to Springfield ene one possible 
eventuality, Channel 39 under the other. ——— of 


18/ There was little doubt that Signal Hill would prefer, 


everything else being equal, to operate on Channel 2 rather 
than Channel 36. It was not clear, however,that it would 

be willing to do so under the conditions specified by the 
Commission, i.e. only after waiving all of its rights as a 
continuing permittee on Channel 36 or any other channel, and 
subject to complete elimination if some other applicant pre- 
vailed at the prospective comparative hearing) for a regular 
license on Channel 2. 
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appellant, it is suggested, is analogous to the unsuccessful 
argument which has been made that legislative power has been 
illegally delegated to private citizens where the going into 
effect of particular programs is made conditioned upon the 
outcome of industry elections. See Curran v. Wallace, 306 
U.S. 1, 15; United States v. Rock Royal Co-op, 307 U.S. 533, 
577; cf, Cusack Co. v. Chicago, 242 U.S. 526. 
The other arguments of the appellant may be more briefly 
disposed of. The Commission's requirement that Signal Hill 
use the engineering portion of the regular application form 
(F,C.C. Form 301) in supplying certain engineering information 
requisite to a shift in frequency, is held out as a further 


proof that we are confronted with a “grant” without hearing 


of an application to modify Signal Hill*s license, rather 


than any modification on the initiative of the Commission. 

It proves nothing, of course, except that the Commission, 

for its convenience and in order to expedite the processing 
of the material submitted by Signal Hill, utilized the stan- 
dard Commission Form (301) in which the necessary information 
was most conveniently listed. If anything, the failure of 
the Commission to require the complete application form to 

be filed, or the failure of Signal Hill to submit any of the 
financial, ownership, or programming material required of all 
applicants for modification of permit or license under 


Section 308 shows, if we are to adopt the formalistic 





approach of appellant, that no application was involved. 


! 


The argument that the Commission followed a different 
verbal formula in this case than that adopted by it in other 
show cause proceedings resulting from several other deinter- 
mixture proceedings (App. Br. 25) is similarly without import. 
For those proceedings involved proposed channel shifts which, 
while they were believed to be in the overall public inter- 
est, were clearly not to the private advantage of the operat— 
ing stationsinvolved, each of which had strongly opposed the 
proposed shift in earlier stages of the proceeding. Further- 
more in these other cases time was not believed to be of the 
essence; unlike in the case of the choice hetecos Channel 36 
and 39 for Springfield, it was felt that the necessary delay 


during the required hearing would not defeat the public 
20/ : 
interest in making the shift. Thus, while it might well 


19/ In the Peoples case, also, the party whose license was 
modified to specify temporary operation on the newly avail- 
able channel in the community pending the outcome of the 
comparative hearing, submitted the engineering data neces- 
sary for the Commission to draw up the authorization. 


20/ In one of these cases - the Albany-Schenectady-Troy 
proceeding referred to by appellant (22 F.C.C, 293), the Com- 


mission subsequently determined that two additional VHF chan- 
nels could be added to the area without the delay of a hear- 
ing and that this was the prefereable course of action in 
view of the delay required to delete the only existing VHF 
channel. See 22 F.R, 4505. Here the Commission has recently 
announced that it intends to follow the same procedure used 
in the present case-- i.e. to temporarily modify the operat- 
ing authorizations of the two operating UHF stations to 
permit them to utilize the new VHF channels while any con- 
parative hearings for permanent authorizations on the channel 
are in process. (See F.C.C. Public Notice B-48523, Report 
No. 14, Commission Instructions in Docket cases August 2, 
1957). | 
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have been feasible to utilize the same format here as in the 
other proceedings had the Commission in fact been engaged in 
the masquerade appellant alleges, it is hardly surprising it 
did not do so. 

Appellant finally purports to find something significant 
in the fact that the rights afforded Signal Hill to operate 
on Channel 2 are of a lesser nature than the permittee rights 
it enjoyed on Channel 36 (App. Br. 25-26). Action providing 
Signal Hill with something substantially less than permanent 
rights on Channel 2 and, in theory if not substance, less 
than it previously enjoyed on Channel 36 was not, it is sug- 
gested, the modification of a permit under Section 316 but 
rather .an invitation for Signal Hill to apply for the new, 
lesser authorization, Why this is so is not made clear. 
Certainly nothing in the language of Section 316 in any: way 
delimits the extent or nature of the modifications of a 
license or permit which the Commission is authorized to 
initiate if it believes the public interest will be promoted 
thereby. In the present case the Commission was in its opin- 
ion precluded from modifying Signal Hill*s permit to specify 
regular operation on Channel 2 in lieu of Channel 36, since 
such action would have been in violation of the Ashbacker 
rights of other prospective applicants for regular operation 
on Channel 2. But since it felt that public interest con- 
siderations dictated that St. Louis not lose a valuable 
existing operation while such hearing was in progress, and 


since it also believed the situation in Springfield might be 


=e ae Ge OS 


— ae 


29 
aided by immediate release of Channel 36, it took the action 
which was legally available to it to “promote the public 
interest.” But the limited nature of this action, in order 
to protect the rights of others, surely did not destroy its 


essential nature as a 316 modification, 


21/ Appellant also points (App. Br. 23-25) to a long series 
of cases in which the Commission as a matter of policy had 
refused requests to institute show cause proceedings under 
Section 316 to shift UHF licensees or permittees to a VHF 
channel proposed to be added to a community and thus obviate 
the necessity of any comparative hearing for the channel. 

But this policy, of refusing to employ Section 316 procedures 
to freeze out potential competition, which appellant admits 
was followed here, does not in any way convert the temporary, 
limited action, taken with the objective of insuring the 
maintenance of a valuable service while simultaneously afford- 
ing all applicants for a permanent license a comparative 
hearing thereon, into an application under 308 and 309 of 

the Act. 
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II THE COMMISSION DID NOT ERR IN NOT 
GRANTING KWK AN ORAL ARGUMENT = 


KWK asserts (App. Br. 29-31) that it was deprived of 
its procedural rights under Section 309(c) of the Communi- 
Cations Act because it was not afforded an oral argument on 
its protest before it was dismissed. The argument, however, 
is clearly without semblance of merit. 

In the first place, the argument is not properly before 
the Court. Section 405 of the Communications Act expressly 
makes the filing of a petition for rehearing a condition 
precedent to judicial review of any Commission decision, order 
Or requirement, “where the party seeking such review... 
(2) relies on questions of fact or law upon which the Commis- 
sion has been afforded no opportunity to pass.” That is this 
case. Not one word in KWK*s “Protest and Petition for 
Rehearing” (R. 34-54) is directed to the question of whether 
it was entitled to oral argument before the Commission passed 
upon the sufficienty of its protest. Nor did it therein seek 
or ask for such an oral argument. It filed no response to 
the several oppositions to its protest. And, after the Com- 
mission dismissed the protest in its Memorandum Opinion and 
Order of April 23, 1957 (R. 105-108), KWK filed no petition 
for rehearing or reconsideration. Consequently it is debarred 
from raising the oral argument question now. 

Even if it could be considered, appellants* argument on 
this point is without substance. If KWK were entitled to 


oral argument it would be because ¥ Section 309(c) requires 
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it and not because of any constitutional requirement of due 
process. Federal Communications Commission v. WJR, The 
Goodwill Station, 337 U.S. 365. Section 30%), however, 
contains no such requirement. It specifies that where 
grants are made without a hearing under Section 309(a), the 
grant may be protested within 30 days. Within 30 days 
thereafter the Commission is to render a decision “making 
findings as to the sufficiency of the Sete eons the 
above requirements”, and where it so finds must designate 
the application for hearing upon all specified issues 
"except with respect to such matters as to which the Com- 
mission, after affording protestant an opportunity for oral 
argument, finds for reasons set forth in pie) delosistionk that 
if the facts alleged were to be proven, no aioands for 
setting aside the grant are presented.” In other words oral 
argument only enters into the statutory scheme where the 
Commission has found that the various specified threshhold 
requirements (“the above requirements”) iave been met. 
These include factual allegations showing protestant to be 
a party in interest; specification with partileen larity of 
facts relied upon to show the grant was improperly made; 
service of the protest on the grantee; its filing under 
Oath; its filing within the specified thirty day period; 
and, of particular importance here, a showing that the 


instrument of authorization protested was in fact one 


granted without a hearing under Section 309(a). 
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There is nothing in the language of Section 309(c) 
indicating that these vel non questions could not be 
resolved except after oral argument. And nothing in the 
1956 amendment to Section 309(c), 70 Stat. 3, or its legis- 
lative history indicates any contrary intent on the part of 
pe Cee suggests that Congress could not have 
intended that the Commission could dispose of an entire 
protest without oral argument since it specified that the 
Commission could not dispose of a single issue of a valid 
protest meeting the threshhold prerequisites without first 
affording the protestant an oral argument. But there is 
absolutely nothing illogical or even unusual about such a 
Situation, Thus an application validly filed under Section 
309 of the Act cannot normally be denied without a hearing. 
Yet where it is patently inconsistent with a valid Commis- 
sion Rule, and no basis for waiver is shown it may be dis- 
missed out of hand. Federal Communications Commission v. 
Storer Broadcasting Co., 351 U.S. 192. Similarly this Court 
will often stop at the door, without further briefing or 
oral argument, actions which, whatever their other merits 


may be, are jurisdictionally deficient. 


22/ There is discussion in the Senate hearings on the 1956 
amendment and in the Senate Report on the bill with respect 
to the question of whether the oral argument, which must 
accompany any Commission demurrer to the substantive merits 
of any issue specified in a valid protest meeting all thresh- 
hold requirements, must be held within the thirty day period 
given the Commission to make its decision en the protest. 
Congress made clear (despite possibly ambiguous language on 
this point) that the oral argument on such issues might come 
later. See Sen. Rept. No. 1231 on H.R. 5614, 84th Cong., 2nd 
Sess. pp. 4-95. 
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III JHE QUESTION OF THE POSTPONEMENT OF 
OTESTED GRANT 

IS_NOT PROPERLY BEFORE THE COURT. 

In Part II of its brief (App. Br. 26-29), appellant «+ 
makes. a weird argument the objective of which iis to induce 
the Court to couple any reversal of the Commission on the 
basic question of whether the modification sotiion was pro- 
testable with a “stay of any further operation by Signal 
Hill under such illegal authorization," Capp. Bre, 290% 
Appellant admits both that the entire stay question is moot 
if the Court decides the basic protestability issue against 
it (App. Br. 26-27) and that the Commission atid not the 
Court has the initial responsibility under Section 309(c) to 
determine, when a valid protest is set for hearing or oral 
argument, whether the public interest requires the protested 
action remain in effect. (App. Br. 28). But, having made 
that concession, appellant then turns around and argues that 
under the facts of this case, as it sees them, the Commission 
would have no valid basis for finding either that the pro- 
tested action was necessary for the maintenence of an exist- 
ing service or that its effectuation was required by the 
public interest. Accordingly, it is contended that this 
Court as part of any reversal should stay the effectiveness 
of the modification action. : 

Weisee no reason for engaging in a long dispute with 
appellant on this point. The Commission has not yet passed 


upon the question as to whether the modification should be 


suspended or kept in effect if it is determined that the 
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protest is in fact er ig to the grant of an application 
23 


under Section 309(a) 5 and otherwise meets the threshhold 
requirements of Section 309(c). When and if it is required 
to do so it will, of course, consider all of KWK*'s conten- 
tions as to why a stay of the effectiveness of the modifi- 
cation is required. And any Commission action refusing to 
stay the effectiveness will be immediately appealable. See 
Van Curler Broadcasting Co. v. Federal Communications Com- 
mission, 96 U.S. App. D.C. 384, 225 F. 2d 23; Smith v. 
Federal Communications Commission,--U.S. App. io ——k. 
2d--, Case No. 13,627, decided June 21, 1957. Until then 
the entire question is obviously premature and any anticipa- 
tory action by this Court is beyond its appellate jurisdiction. 
It should be noted, however, that appellant*s argument 
that Signal Hill has advanced no data upon which any finding 
that the modification should remain in effect could be 
Soon itself premised on two false assumptions. The 
first is the unwarranted legal assumption that the Commission 
in considering the public interest requirements is necessarily 


limited to the factual showing made by the grantee and may 


23/ It must be remembered that the Commission has never 
passed on these questions (see p. 10, supra) since it found 
the entire action was not even subject to protest. 


24 / This argument, astoundingly enough in view of KWK's 
basic contention that the Commission actions of March 1 and 
March 13, 1957 amounted to the grant without hearing of a 
308-309 application, is that Signal Hill only submitted 
engineering data and failed to submit essential programming 
and financial data. 


an oss aC 
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not consider other information in its possession. The 
second error implicit in appellant*s argument is the factual 
one that Signal Hill‘s showing on this point was limited to 
material presented to the Commission in response to the March 
1, 1957 Report and Order. As intervenor has pointed out in 
greater detail in its brief, this is not the case; instead 
it adduced considerable material on this very point in its 
opposition to KWK‘s Protest (See R. 62-89, particularly 73-76) 
CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the Commission properly dismissed appellant's protest 
and the Commission action appealed from should accordingly 


4 
be affirmed. 
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FEDERAL COMMUNICATIONS COMMISSION, 
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APPEAL FROM DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


First Stipulated Issue 


In its main brief, Appellant anticipated that the Appellee would 
contend that the March 13, 1957 grant of temporary authority to the 
Intervenor, Signal Hill Telecasting Corporation, was a Section 316 
modification order and therefore not subject to protest under Section 309(c). 
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This was the grounds given by the Commission in its Memorandum 
Opinion and Order of April 23, 1957 dismissing Appellant's protest. 
For this reason, Appellant in its main brief, pointed out the reasons 
why the protested action of March 13, 1957 was not a Section 316 
modification order. In it sbrief, Appellee does not point out any 
fallacy in the arguments advanced by Appellant in support of its position, 
but merely refers to Appellant's contentions as "a convenient formulation 
for the appellant, well tailored to its special needs in the instant case". 
(Appellee's Br., page 20) 


Appellee states that the test which Appellant advanced (Appellant's 


Br., page 14) for determining whether or not the protested action of 


March 13, 1957 was a section 316 modification order is supported by 
"no citation to the act, its legislative history. or to the case law", and 
then proceeds to give its own opinion as to the proper method for making 
such a determination (Appellee's Br., pages 20-21), without citing the 
Act, its legislative history, or any case law to support its position. 


Appellant's arguments under the first stipulated issue are based 
upon the language of Section 316 itself as well as a comparison of the 
March 1 and March 13 orders of the Commission with the form and 
substance of bona fide modification orders issued by the Commission 
under Section 316 in other cases, induding the case which was reviewed 
by this Court in Peoples Broadcasting Company v. Federal Communications 
Commission, 93 U.S. App. D.C. 78, 209 F. 2d 286. The absence of 
citations to case law is not surprising in view of the fact that the Com- 
mission action here under review, if construed as a Section 316 
modification order, would constitute a radical departure from an 
unvarying policy which the Commission had followed in the past, of 
refusing to issue Section 316 modification orders in such circumstances. 
(Appellant's Br., pages 23-25) The question involved under the first 
stipulated issue is one of first impression so far as the Court is concerned. 
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The Commission concedes that the principal question under the 
first stipulated issue is whether the protested action of March 13, 1957 


was taken to implement a bona fide Section 316 modification order. 


The test which the Commission advances for determining whether an 
action comes within the purview of Section 316 is whether "the proposal 
of the Commission, considered in its entirety, has as its basis, a 
reasonable public purpose". (Appellant's Br., page 20) Having 
stated this view, Appellee then proceeds to explain "the reasonable public 
purpose" for the proposal initiated by the Commission in the instant 
case. (Appellee's Br., pages 21-24) This approach to the problem 
begs the question under the first stipulated issue. The question is not 
whether the Commission's March 13 action had as its basis a reasonable 
public purpose but whether that action was subject to administrative 
review under the procedures of Section 309(c) of the Act. 


It is perfectly clear from the Commission's Memorandum Opinion 
and Order of April 23rd that Appellant's protest was dismissed by the 
Commission solely on jurisdictional grounds. The question presented 
by the first stipulated issue is whether the administrative remedy 
provided by the Communications Act for contesting the merits of the 
Commission's March 13 action is the protest procedure of Section 309(c) 
or the petition for rehearing procedure of Section 405. Whether or not 
there was a sound public purpose underlying the action of the Commis- 


sion goes to the merits of such action and does not determine the manner 


1 

Appellee, on page 16 of its brief, ambiguously states that the “sole question” under the first 
stipulated issue is “whether the special ‘protest’ procedure of Section 309%c) is applicable here, because 
of the ‘conditioned’ nature of the action, to a proceeding which by its terms is clearly not within the 
ambit of the protest section”. Appellant has never argued that a true Section 316 action becomes 
protestable simply because it is a ‘‘conditioned” action. Appellant does contend that the particular 
“conditions” imposed by the Commission in this case precluded its March 1 order in Docket 11747 from 
being a Section 316 modification order, (Appellant's Br., pages 15-16) 
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in which the Commission is required by law to afford interested parties 
an opportunity to contest the public interest aspects of the action. 
Appellant has no intention of replying to the Commission's arguments 
regarding "the two special reasons for the Commission's proceeding 

in the manner it did". (Appellee's Br., pages 22-24) All that 
Appellant believes necessary and proper for it to show in this appeal 

is that, irrespective of the Commission's reasons for proceeding as it 
did, the Commission proceeded in a manner which made its action of 


March 13, 1957 subject to administrative review pursuant to Section 


309(c) rather than pursuant to Section 405. 


Appellee's view as to the non-protestability of its March 13 
action requires the acceptance of the following theory of the statutory 
scheme for providing an administrative review of a grant without 


hearing of a modification of an outstanding authorization: 


If the Commission determines that the public interest would be 
promoted by a modification of an outstanding authorization for a radio 
or television station, and so notifies the permittee or licensee, and 
such permittee or licensee agrees to accept such a modification of its 
license or permit, a grant without hearing of such modification is not 
subject to protest under Section 309(c), if there is a reasonable "public 
objective involved in the Commission's action". The first defect in 
the Commission's theory is that the determination of whether or not a 
grant without hearing resulting from a proposal initiated by the Com- 
mission is or is not a Section 316 modification, and therefore is or is 
not subject to protest under Section 309(c), turns upon the merits of the 
action. Under this approach, when the Commission initiates a 
proposal involving the modification of an outstanding authorization and 
conditions the modification upon the consent of the holder of such 
authorization, the protestability of the modification cannot be determined 
without first ascertaining whether the Commission's proposal promotes 
the public interest. It is submitted that there is no basis in the statute 
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or in logic to support the view that the choice of the proper 


administrative review of a Commission grant without hearing turns on 
whether there is or is not a public interest basis for the action complained 


of. 


Under Appellee's view, it is of no consequence that the Commis- 
sion's "modification order" merely tenders a substituted facility to an 
existing licensee or permittee and does not have any compulsive aspect. 
The crucial factor under the Commission's theory is that the grant 
without hearing results from a proposal initiated by the Commission and 
not from a proposal initiated by the permittee or licensee. The second 
defect in the Commission's theory is that it places an unwarranted 
significance upon whether the proposal for the modification originates 
with the Commission or with the interested permittee or licensee. By 
conditioning a proposed modification upon the consent of the affected 
permittee or licensee, the Commission might thereby avoid the 
necessity of affording a hearing to such permittee or licensee, for if 
the consent is not given the proposal is automatically discarded. But 
how can the Commission avoid the necessity of a hearing to other 
"parties in interest" if the affected permittee or licensee consents ? 
Certainly the permittee or licensee cannot waive the hearing provisions 
of Section 309(c) which are designed for the protection of other 
interested parties. | | 


The Commission's theory that the hearing rights involved in this 
case are only those of Intervenor, Signal Hill, might be tenable if the 
action under review were the proposal to delete Channel 36 from St. 
Louis. Thus, if the Commission's March 1 order in Docket 11747 had 
only proposed to delete Channel 36 from St. Louis and assign this 
channel to Springfield, Tllinois, but only if Signal Hill consented to such 
a change in the Table of Television Channel Assignments , and Signal 
Hill had consented, no hearing would have been required. For under 
such circumstances, Signal Hill's consent would have constituted a 
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waiver of its right to a hearing under Section 303(f). Appellant's 
interests could not have been adversely affected by the deletion of 
Channel 36 from St. Louis, and, moreover, there would have been no 
grant without hearing of a modification of Signal Hill's authorization. 
However, when the Commission included in its March 1 proposal a 
tender of a temporary authorization for Channel 2 to Signal Hill, but 
only if such a grant could be made without the necessity of a public 
hearing, the rights of Appellant under Section 309(c) to such a hearing 
could not be cut off by the acquiescence of Signal Hill in the Commis- 
sion's proposal. Sections 308(a) and 309 of the Act provide a statutory c 
scheme for insuring an opportunity for public hearing at the instance of 

an applicant before its application can be denied or at the instance of a R 


"party in interest” if the Commission makes a grant without a hearing. 


Appellee does not contradict Appellant's contention that the 
actions taken by the Commission in this case differ both in form and 
substance from the Section 316 actions previously taken in other 
proceedings. On page 27 of its brief, Appellee refers to the Com- 
mission's orders in previous 316 show cause proceedings as the . 
employment of a "different verbal formula”, and on page 28 of its brief 
offers an explanation as to why such formula was not followed in the 
instant case. This explanation reveals the basic error in Appellee'’s 
theory of the case and shows the make-weight character of its 
arguments. 


On page 25 of its main brief, Appellant pointed out that if the 
March 1, 1957 order in Docket 11747 had been a true Section 316 
modification action and if the March 13, 1957 grant of Channel 2 
facilities to Signal Hill were merely the implementation of such action, 
the effect of the grant would necessarily have been the substitution of “ 


permittee rights in Channel 2 for the permittee rights which Signal 
Hill had in Channel 36. On page 28 of its Brief, Appellee argues that 
the Commission has resorted to the provisions of Section 316 to 
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| 
substitute permittee rights in a new channel for existing rights under an 


outstanding permit or license only in cases where the shifts in channels 
"were clearly not to the private advantage of the operating stations 
involved, each of which has SrOneyy opposed the proposed shift in 
earlier stages of the proceeding". ” Then on page 28 of its brief, 
Appellee explains that the Commission, although proceeding under 
Section 316 in this case, did not propose to substitute permittee rights 
in Channel 2 in lieu of the existing rights in Channel/ 36 under Signal 
Hill's outstanding construction permit "since such action would have 
been in violation of the Ashbacker rights of other prospective applicants 
for regular operation on Channel 2". (Emphasis supplied. ) 


Appellee asserts that the Commission was, in its opinion, 
precluded from modifying Signal Hill's permit in this case as it had 
done in previous cases where an outstanding permite: license was 
proposed to be modified to specify a UHF channel in lieu of a VHF 
channel. | 


Appellee offers no explanation for the Commission's lack of 
concern about the Ashbacker rights of prospective applicants in the 
previous cases where the Commission had proposed to substitute a UHF 
channel for a VHF channel in an outstanding construction permit. [If 
the Commission is of the opinion that the Ashbacker doctrine does not 
preclude it from substituting rights under an outstanding permit where 
a change is made from VHF to a UHF channel, it would seem essential 
for Appellee to indicate why the Ashbacker doctrine ‘would preclude such 
action under Section 316 where the change proposed is from a UHF toa 
VHF channel. The plain fact is that neither Section 316 nor the 
Ashbacker doctrine makes any distinction between AM, FM or TV 


2 ! 
These cases were instances where the Commission had proposed to make a particular market an 
all UHF market and modified an outstanding VHF license or permit to ee a UHF channel, 

E.g., Evansville, Indiana, Docket 11757, 22 FCC Reports 382. 
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frequencies and, insofar as TV frequencies are concerned, between 
UHF and VHF channels. Moreover, the Ashbacker doctrine has no 
application to prospective applicants but only to actual applicants. 

Cf. Peoples Broadcasting Company v. Federal Communications Com- 


mission, supra. 


Where the Commission determines to deintermix a market by 
deleting a VHF channel and making such market all UHF, there is 
just as much reason to assume that a competing application will be filed 
in futuro for the new UHF channel, as there is in a case where the 
market is being made all VHF. The Ashbacker rights of prospective 
applicants excuse is a red herring, drawn into the case to make it 
analogous to the Peoples case, where there was an actual application on 
file at the time the Commission proposed to modify the outstanding 
authorization of the existing station. 


This case does not involve the question of whether or not the 
Commission must substitute permittee rights for those which a permittee 
has under an outstanding authorization where it believes that a change 
in the operating channel would be in the public interest. The question 
presented in this case is whether in a situation where the Commission 
does not propose to substitute permittee rights under the provisions of 
Section 316, but instead tenders a new authorization which the holder 
of the outstanding permit may accept or reject as he chooses, such 
action must be considered as the equivalent of the substitution of 
permittee rights and therefore not subject to the administrative review 
provisions of Section 309(c) of the Act. A real and not a superficial 
distinction between this case and a true Section 316 modification 
proceeding is that here the Commission determined to allocate Channel 
2to St. Louis as an "open" channel and did not propose to modify Signal 
Hill's permit so as to specify Channel 2 in lieu of Channel 36. 








] 
Jurisdictional Question 


Intervenor, American Broadcasting-Paramount Theatres, Inc., 
raises a jurisdictional question contending this appeal "is piecemeal 
and brought prematurely”. ABC's contentions as to the Court's lack 
of jurisdiction are based upon an erroneous premise, that premise 
being that Appellant's "Protest and Petition for Rehearing” filed with 
the Commission on March 25, 1957 included a protest under Section 
309(c) and a petition for reconsideration under Section 405, both 
directed against the Commission's action which is under review in this 
appeal. This premise is erroneous because the "Protest and Petition 
for Rehearing" was addressed to two actions of the Commission, the 
first taken on March 1, 1957 in Docket 11747 and the second taken on 
March 13, 1957 allegedly as an implementation of the March 1 action. 
The "Protest" and the "Petition for Reconsideration" were not alternative 
requests for an administrative review of either the March 1 order or 
the March 13 grant. The Protest portion of the pleading was directed 
at the Commission's action of March 13, 1957, and the Petition for 
Reconsideration portion was directed at the March 1 action. When the 
Commission denied the "Protest and Petition for Reconsideration" 
insofar as it constituted a protest of the March 13 action, there was no 
further pleading before the Commission relating to said action, but 
only a petition for reconsideration relating to the Commission's March 1 
action. This appeal was taken pursuant to Section 402(b) from the 
Commission's dismissal of the protest of the March 13 grant. There 
has been filed in this Court a Section 402(a) petition for review following 
the denial of the petition for reconsideration of the March 1 action in 
Docket 11747. 


3 
Case No. 14,091. This petition for review contests the validity of the March 1 action and does 
not contest the validity of the March 13 grant. 
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There is no requirement in the statute, nor any under the 
doctrine of the Southland Industries case, that a party must file both a 
protest and a petition for rehearing addressed to the same action of the 
Commission. There have been cases where a party has filed with the 
Commission a pleading which consisted of a protest or a petition for 
rehearing in the alternative, both addressed to the same Commission 
action, on the theory that if the Commission found the action not subject 
to protest under Section 309(c) the pleading could be considered as a 
petition for reconsideration under Section 405. Intervenor ABC's 

jurisdictional argument might have some merit had Appellant filed 
such a document in the instant case, but here Appellant recognized that 
the March 1, 1957 action in Docket 11747 was not subject to protest 
under Section 309(c) and that the administrative review of such action 
was pursuant to 405. By the same token, Appellant has consistently 
contended that the Commission's March 13 grant of Channel 2 facilities 
to Intervenor Signal Hill was a grant without hearing protestable under 


Section 309(c) and so indicated in the "Protest and Petition for Rehearing" 
which it filed on March 25. 


Had Appellant filed a separate protest of the March 13 order, it 
would be clear that the dismissal by the Commission of the latter 
pleading would have exhausted Appellant's administrative remedies 
insofar as the Commission's March 13 action is concerned, and that 
the instant appeal under 402(b) was not piecemeal or premature. 
Perhaps Appellant may be criticized for having combined a protest of 
the March 13 action with a petition for reconsideration of the Commis- 
sion's March 1 action in the same pleading, but this is hardly a basis 
for defeating the jurisdiction of the Court to review the Commission's 
dismissal of the protest. This Court has entertained jurisdiction of 
appeals from actions of the Commission in protest cases even where 
the Commission has not finally acted upon the protest and is the process 
of affording the Appellant a hearing on its protest. See Van Curler 
Broadcasting Co. v. Federal Communications Commission, 96 U.S. 
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App. D.C. 384, 225 F. 2d 23; Smith v. Federal Communications Com- 
mission, _U.S. App. D.C. __, __ F. 2d___, Case No. 13, 627, 
decided June 21, 1957. Ina case such as this one, where the Com- 


mission adopted an order dismissing Appellant's protest, in toto, the 


finality of such action and the complete exhaustion of Appellant's 


administrative remedies as a protestant under Section 309(c) would 


seem clear. 


September 11, 1957 


Dempsey and Koplovitz 
938 Bowen Building 
Washington 5, D. C. 


: 
Respectfully submitted, 


/s/ William J. Dempsey 
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/s/ Frederick H. Walton, Jr. 


FREDERICK H. WALTON, JR 


Attorneys for Appellant, 
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APPELLEE’S STATEMENT OF QUESTIONS 


PRESENTED 


The questions are correctly stated by Appellant. 








COUNTERSTATEMENT OF CASE . ° ° . ° 


Early Efforts Towards Deintermixture  . 
Report and Order of June 26, 1956. é 
The March 1, 1957 Report and Order. ° 
STATUTES INVOLVED. ° . ° . ° . ° 
SUMMARY OF ARGUMENT . 4 ° ° . ° ° 


ARGUMENT . . . ° . ° . ° . . 


I, The Commission Properly Dismissed Appellant's Protest 
Correctly Holding That The Temporary Authorization Was 
A Valid Modification Order Under Sections 303(f) and 316 


of the Communications Act . * : : 


(a) There is no requirement that an order issued under 
Section 316 be "compulsive"; and the provision for 
the alternative assignment of Channel 39 to Springfield 
if Signal Hill failed promptly to vacate Channel 36 did 


not in any way invalidate that order . 


(1) A Section 316 Order need not be "compulsive" and 
does not become equivalent to a voluntary applica- 


. 


tion because assented to by the permittee. 


(2) The provision for the alternative assignment of 


Channel 39 to Springfield, if Signal Hill did not 


promptly relinquish its right to Channel 36, was 
a reasonable condition to avoid the risk of a time 
consuming hearing, and did not render the order 
any less an exercise of the Commission's powers 


under Section 316 . i ~ rn 


(b) The other grounds of invalidity urged by Appellant are 


similarly without merit. . ° . 


(1) The order was valid even though no substitution of 


"permittee" rights on Channel 2 was ordered . 


(2) Both on principle and as a matter of Commission 
policy Section 316 can as appropriately be used to 
shift a UHF Station to a VHF Channel as the 


conver se . . . . * . 


(3) The modification order opens up no loopholes of 
abuse for giving immunity from protests or 
“preferred” hearing status to "singled out" 


applicants. . ° . e . 


(4) The use of Form 30] for submitting the required 
engineering data did not convert the order into the 


grant of an application under Section 309 . 


(5) All of the formal requirements of Section 316 were 


complied with . . ° . . 


II. The Commission Did Not Err in Failing to Postpone the 


Effective Date of its Orders. a - * 


= 


16 


17 


17 


19 


22 


22 


24 


30 


32 


34 


36 


(iii) 


INDEX (Cont'd. ) 


Il. The Commission Did Not Err in Dismissing the Protest 
Without Prior Oral Argument. . . . ° . 


CONCLUSION . 
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BRIEF FOR INTERVENOR, | 
SIGNAL HILL TELECASTING CORPORATION 
| 


| 
COUNTERSTATEMENT OF THE CASE : 
This present appeal involves the validity of one of several 


deintermixture orders issued by the Commission on March 1, 1957. 





Its objective was to “improve the opportunities for effective competi- 
tion among a greater number of stations” by deleting VHF Channel 2 
from Springfield, a predominantly UHF area, and shifting that channel 
to St. Louis and Terre Haute, both already predominantly VHF areas. 
In the same order, Channel 36 in St. Louis on which KTVI had been 
operating was shifted to Springfield; and KTVI was given a temporary 
authorization to operate on Channel 2 pending the outcome of compara- 
tive hearings for regular operations on that channel. It is this 


temporary authorization to KTVI that is challenged here. 


Early Efforts Towards Deintermixture 


As this Court is aware from earlier litigation, the problems 
of intermixture have received extensive study by the Commission and 
by Congressional Committees beginning in 1954. The first efforts 
towards remedial action were taken in early 1955, when UHF broad- 


casters in five intermixed markets filed with the Commission requests 


, The earliest hearings were in May and June 1954 before the Communications Subcommittee 
of the Senate Committee on Interstate and Foreign Commerce, to investigate the "Status of 
UHF ‘and Multiple Ownership of TV Stations," 83rd Cong., 2d Sess. (May 19, 20, 21, June 
15, 16, 17, 18 and 22, 1954), Further hearings were held by the full Committee from 
January 26, 1956 through July 18, 1956 (Hearings Pursuant to Senate Res. 13 and 163, 84th 
Cong., 2d Sess., Parts I and I; UHF-VHF Allocation Problem (pp. 1-1045), The interim 
report of the Committee, filed July 23, 1956, (Senate Report 2769, 84th Cong., 2d Sess.) 
urged that "deintermixture" be effected "with all possible dispatch." (p. 11). In the House 
also, hearings were held by the Anti-Trust Subcommittee of the Judiciary Committee in June 
and September 1956, on various monopoly problems in television, including the UHF-VHF 
problems. The Report of the Subcommittee, issued March 13, 1957, urged bold actions to- 
wards deintermixture. See footnote 9 infra. 
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for deintermixture by the elimination from their arene of VHF channel 
assignments. Notices of proposed rule making were issued in these 
five cases in March and April 1955, and similar requests were filed 
involving fifteen other communities, including Springfield, Illinois- 

St. Louis, Missouri.” In Reports dated November 20, 1955, all these 
requests for selective deintermixture were denied, the Commission 
Stating it was initiating a new, general rule making proceeding to 
consider proposals and comments relating to overall solutions on a 


nationwide basis.? 


The Report and Order of June 26, 1956 
On June 26, 1956, the Commission issued its Report and 


: 4 
Order in this new rule making proceeding (Docket! 11,532). Although 
concluding that further study was needed for long range solutions, the 
Commission reversed its November 20, 1955 views to the extent of 


finding that interim improvements on a city by city basis might be 





: For summary of these proceedings see Coastal Bend Television Company v. Federal Commnni- 
cations Commission, 98 U.S. App. D.C. 251; 234 F. 2d 686 at page 689. 


3 Report and Order in Docket 11333, et al, 13 Pike & Fischer R.R. 1511, et seg. In Coastal 
Bend Television Co. v. Federal Communications Commission, supra, this court refused to stay 
grants on VHF channels in three intermixed markets that had been requested by UHF operators 
pending the completion of the general rule making proceeding. See also Greylock Broadcasting 
Company v. United States, 97 U. S. App. D.C. 414, 231 F. 2d 748, and Van Curler Br 
Corporation v. United States, 98 U. S. App. D.C. 432, 236 F. 2d 727. Cert. Den, 352 U.S. 935. 





4 
13 Pike & Fischer R.R. 1571. 








feasible. This was to be achieved by eliminating VHF channels in 
some areas and by adding VHF channels in other areas. As thus 
projected, the Commission considered that deintermixture would have 
“the dual aspect of reducing or eliminating VHF 
assignments in some communities and of increas- 
ing the number of VHF assignments in others.” 

The Report set forth the criteria to be followed in both 
types of deintermixture, the common objective being that “of improv- 
ing the opportunities of effective competition among a greater number 
of stations!” This Report was commented on favorably by the 
Senate Committee on Interstate and Foreign Commerce on July 23, 
1956, which urged that the Commission take as prompt action as pos- 
sible to deintermix particular arene 

Simultaneously with the issuance of this Report, new rule 
making notices were issued, including that in Docket 11,747 for 
Springfield, Illinois-St. Louis, Rtesouck This notice proposed to 
delete VHF Channel 2 from, and add UHF Channels 26 and 39 to, 


Springfield, Illinois, and to shift Channel 2 to St. Louis, Missouri. 


5 hid § 14, 13 Pike & Fischer R.R. at p. 1576. 


6 Ibid, S$ 31, 32, 13 Pike & Fischer R.R. at pp. 1581, 1582. 
7 

Sen. Report 2769, 84th Cong., 2d Sess., p. 11. "The Committee recognizes that the Commis- 
sion cannot bring about deintermixture overnight. However, as stated above, it feels that the 
Commission should move with all possible dispatch, designating additional proposals for hearing 
and expediting the proceedings in every way." 


8 2 FR. 4968. 





5 
Subsequently, on October 12, 1956, a second notice of pro- 
posed rule making was issued proposing to delete Channel 36 from 
St. Louis and shift it to Springfield, Illinois, in lieu of Channel 39. 


And, on November 6, 1956, the Commission announced that it would 


also consider the desirability of shifting Channel 2 to Terre Haute, 


Indiana, as well as to St. Louis, Missouri. 

After receiving numerous comments and reply comments, 
and the lapse of over eight months, the Commission on March 1, 
1957 issued its Reports and Orders, dated February 26, 1957, in 
several of the individual deintermixture proceedings, granting deinter- 
mixture in six areas (including the Springfield-St. Louis area) and 
denying it in two. Commenting on these orders, the House Anti- 
Trust Subcommittee of the Judiciary Committee said: 

“Without expressing approval or disapproval 


of any particular decision, the Committee 
commends the Commission for having, in those 


actions, manifested the capacity to act deci- 
sively in the public interest in face of infinite- 
ly complex and conflicting technological and 
economic factors.”9 : 


9 (Emphasis supplied) House Report 607, 85th Cong., 1st Sess., March 13, 1957 (Report 
of Anti-Trust Subcommittee of House Judiciary Committee, pursuant to H, Res. 107), p. 19. 
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The March 1, 1957 Report and Order 
In its Report and Order in the Springfield-St. Louis-Terre 


Haute case, the Commission deleted VHF Channel 2 from Springfield 
(S$ 8-13; R 4-6) and shifted that channel to St. Louis and Terre 
Haute. (S93 15-27; R 6-11). 

As to Springfield, the Commission found that the “area is 
predominantly UHF” because of the greater number of UHF as com- 
pared with VHF stations already serving the area (§ 8; R 4) and also 
because “87.1% of television homes in the nine-county area surround- 
ing Springfield can presently receive UHF” (§ 9; R 4). The Commis- 
sion pointed out that “this high saturation of UHF receivers can be 
contrasted with the situation in St. Louis, where two VHF stations 
are operating in addition to one UHF Sete and where it is esti- 
mated only 40% of the sets are converted for UHF.” (Footnote 5; 

R 4). 
Concerning the shift of Channel 2 to St. Louis and Terre 


Haute the Commission emphasized that its objective was “to improve 


z= Report and Order, Docket No. 11747, adopted February 26, 1957; released March 1, 1957. This 
Report and Order will hereinafter be referred to as the March 1 Report and Order. It is set out in 
full beginning at page 1 of the record herein. Pursuant to the stipulation of the parties herein, refer- 
ences to the record in this brief will bear the page numbers of the original record. They will be 
indicated as "Ro". When the joint appendix is printed it will show the pagination of the material in 
the original record. 


ll 
This was intervenor Signal Hill Telecasting Corp.'s Station KTVI. 


vt 
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the opportunities for more effective competition among a greater 
number of stations” (J 28; R 11); that “both St. Louis and Terre 
Haute are predominantly VHF areas” (ibid); that “two commercial 
VHF channels are already operating in St. Louis in addition to an 
educational VHF station, and a third commercial VHF station is 
expected to commence operation shortly” (ibid); and that “although 
a UHF station is still operating in the area, this station supports 
the proposal to add a VHF channel, and indications are that the 
UHF station could not survive the advent of the third commercial 
VHF.” (ibid). : 
The Commission concluded, therefore, that 

“more effective competition in St. Louis among 

a greater number of stations can be achieved 

by the addition of a VHF channel.” (ibid) 

The Commission further concluded that Channel 36 which 
had been assigned to St. Louis should be assigned to Springfield. 
The Commission pointed out that “since the advent of an additional 
commercial VHF station in St. Louis will in all Itkelthood mean 
that 2 station will no longer operate on Channel $6 in St. Louis,” 
the public interest would be served “if this frequency could be em- 
ployed in Springfield in order that some of the viewers who have 
strip tuners designed for this frequency will continue to get service” 


and concluded (§ 29; R 12): 





“We find in view of the foregoing that the 
assignment of Channel 36 in Springfield is 
to be preferred to Channel 39, and we are 
therefore assigning Channels 26 and 36 to 
Springfield.” 


Since KTVI was on a channel which was thus being deleted, 
the Commission found that it would be in the public interest to au- 
thorize it to change to the new VHF Channel 2 which was being added 
rather than to one of the UHF channels still allocated to St. ite 
However, several other parties had indicated that they intended to 
file applications for the permanent authorization on Channel 2 when 
allocated to St. Louis; and the Commission held that under its view 
of the Peoples and Zenith cases they would be entitled to compara- 
tive consideration for that facility (530; R 12). 

However, to enable the viewers in St. Louis to continue to 
receive the service previously furnished by intervenor, Signal Hill, 
on Channel 36, the Commission found it was in the public interest 
that a temporary authorization be issued to Signal Hill to operate on 
Channel 2 (§ 31; R 12). 


12 
"While other UHF channels would be available in St. Louis on which Signal Hill could operate, 


this solution would require that viewers with strip tuners convert their sets merely for a temporary 
operation on a UHF channel, In light of our action adding VHF Channel 2, there is little likelihood 
that operation on UHF channels in St. Louis would be feasible on a regular basis for some time to 
come, and requiring Signal Hill to switch to another UHF channel would put the public to needless 
expense." (§ 30; R12). 


13 Peoples Broadcasting Co. v. U. S., 93 U.S. App. D.C. 78; 209 F. 2d 286; Zenith Radio Corp. 
v. F.C.C., 93 U.S. App. D.C. 284; 211 F. 2d 629. 





But the Commission further provided that: 


“In authorizing Signal Hill to operate on a 
temporary basis on Channel 2 as outlined 
above, we emphasize that in any compara- 
tive hearing involving regular operation on 
Channel 2, no effect whatsoever will be 
given to any expenditure of funds pursuant 
to the temporary authorization, nor will any 
other preference redound to Signal Hill by 
virtue of the temporary grant.” (ibid) 


Paragraph 31 of the Order further provided that “In the 
event that Signal Hill does not accept the temporary authorization 
for Channel 2 subject to the conditions described above, Channel 39 
will be assigned to Springfield.” The reason for this provision as 
stated by the Commission in its Memorandum Opinion and Order of 
April 17, 1957, released April 23, 1957, dismissing the protests of 
KWK and others was as follows: | 


“The preference for Channel 36 over Channel 
39, while substantial if Channel 36 could be 
made immediately available, would not exist 

if the assignment had to be deferred because 
of the lengthy delay occasioned by a hearing 
on a show cause order. Hence, we stated that 
in the event that Signal Hill Telecasting 
Corporation (KTVI) did not consent to the tem- 
porary authorization on Channel 2 subject to 
the conditions specified we would, in the inter- 
est of making an additional channel immediate- 
ly available in Springfield, assign Channel 39 
to that city and thus avoid the delay resulting 
from a hearing.” (§ 2; R 105, 106) 
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In Paragraph 36 of the Report and Order (R 14) the Com- 
mission ordered Signal Hill to notify the Commission by March 15, 
1957, whether it would consent to the proposed modification; and, if 
so, to submit by April 1, 1957 all necessary information for the 
engineering specifications to cover the temporary operation on 
Channel 2. 

By letter of March 7, 1957 (R 15) Signal Hill signified its 
consent to the modification of its authorization for KTVI by advising 
the Commission that it accepted the temporary operation on Channel 
2 subject to the conditions specified. And in fulfillment of one of 
the conditions, Signal Hill submitted the necessary information for 
the preparation of engineering specifications to cover the temporary 
operation on Channel 2. (R 17-32) On March 13, 1957, in imple- 
mentation of its modification Order of February 26, 1957, the Com- 
mission issued the specifications for the temporary operation of 
KTVI on Channel 2 effective April 15, 1957. (Telegram notifying 
Signal Hill of this action was sent March 14, 1957 (R 33)). 

On March 25, 1957, Appellant filed a Protest and Petition 
for Rehearing of the aforesaid Commission actions of March 1, 1957 
(ordering the temporary operation) and of March 13, 1957 (implement- 
ing that order). (R 34-61) Oppositions were filed by several parties, 
including Signal Hill (R 62-89) and the American Broadcasting Company 
(ABC) (R 98-103). 


swe + —-- 


11 
! 
On April 23, 1957, the Commission issued a Memorandum 


Opinion and Order directed solely to the protests filed against the 
above-mentioned achonee= On the basis of the Peoples case, the 
Commission found that the protest provisions of Section 309(c) of the 
Communication Act of 1934, as amended, were not applicable to the 
temporary authorization given Signal Hill, since 309(c) was restricted 
to Commission grants without hearing on applications filed pursuant 
to Section 308 whereas the instant authorization was “pursuant to the 
provisions of Section 303(f) and 316 of the Communications Act.” 
(§ 7; R 107). | 
STATUTES INVOLVED | 

These are set forth adequately in the Appendix to Appel- 

lant’s Brief (A-1 to A-6). 


SUMMARY OF ARGUMENT 
I. : 

The temporary authorization to Signal Hill was an appro- 
priate method of enabling the public to continue to receive on VHF 
Channel 2 the television service of Signal Hill previously broadcast 
on Channel 36, pending the outcome of comparstine hearings for 


regular operations on VHF Channel 2. This was a valid exercise 


7 Memorandum Opinion and Order, Docket No. 11747, adopted April 17, 1957, released April 23, 
1957; R 104-108. This will hereinafter be referred to as the April 23 Memorandum Opinion and 
Order.. 
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of the Commission’s powers under Section 316 as construed in the 
Peoples case, and none of the objections raised by Appellant to said 
order are valid. 

1. Thus Appellant is in error in asserting that, to be valid, 
a Section 316 order must be “compulsive,” and that here the provi- 
sion for assigning Channel 39 to Springfield, if Signal Hill did not 
promptly relinquish Channel 36, gave Signal Hill such freedom of 
choice as to deprive the order of the supposed essential “compulsive- 
ness.” For, there is nothing in Section 316 requiring that an order 
thereunder be objected to by the permittee involved or be otherwise 
“compulsive.” Indeed, in the Peoples case, itself, the permittee sup- 
ported deletion of its old channel and consented to a temporary au- 
thorization on the new channel; yet the voluntary giving of such assent 
was not held to constitute the equivalent of the filing of an application 
under Section 308 of the Act. Here, the provision for the alternate 
assignment of Channel 39 to Springfield, if Signal Hill did not immedi- 
ately surrender all right to Channel 36, was merely a reasonable con- 
dition to avoid the risk of a time-consuming hearing. Such advance 
condition, to avoid needless delay, was no abdication of Commission’s 
“discretion or expertise” but a prudent exercise thereof. 

2. The Commission could admittedly have first issued a 


show cause order as to why Channel 36 should not be surrendered, 
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and had Signal Hill opposed, the Commission could then have shifted 


Channel 39 to Springfield instead of Channel 36. If the Commission 
could thus protect itself against delay by two orders, it could validly 
frame a single order to accomplish the same result. 

3. Nor was the temporary authorization invalid because it 
did not give Signal Hill substituted “permittee” rights on Channel 2 
but merely a temporary authorization. The reason no “permittee” 
rights were granted is that several parties had already given notice 
that they would apply for a permit to operate regularly on Channel 2. 
This, in the Commission’s view, precluded conferring “permittee” 
rights. In thus issuing only a temporary authorization, the Commis- 
sion was only following the same procedure as in the Peoples case. 

4. Likewise, there is no reason of principle or Commis- 
sion policy why a Section 316 order cannot shift a UHF station to a 
VHF channel, as appropriately as the converse. The propriety of 
such orders was approved by the Senate Commerce Committee in an 
interim report following the Commission’s second deintermixture Report 
of June 26, 1956. Such orders were also issued recently in the Albany- 
Schenectady-Troy proceedings. 

9. Nor does the order here open up any “loopholes” for 
circumventing the protest procedures or constitute an arbitary “singling 


out” of a favored applicant for “preferred status.” The temporary 
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authorization was given to Signal Hill for the same reason that an 
identical temporary authorization was given to WGAL in the Peoples 
case, to wit: to enable the public to continue to receive an already 
established service. Here, as in Peoples, the Ashbacker rights of 
other applicants were protected by the provision that, in any com- 
parative hearings, no preference would be given because of expendi- 
tures or operations under the temporary authorization. 

6. Finally, there were no formal defects in the proceed- 
ings. The Commission’s requirement that Signal Hill use part of 
F.C.C. Form 301 for submitting the required engineering data was 
merely a convenient way of obtaining needed information, and could 
not convert an otherwise valid 316 order into the grant of a 308 ap- 
plication. So, also, there was compliance with all the formal re- 
quirements of Section 316 -- there was a finding that the temporary 
authorization was in the public interest, and written notice of the 
modification to Signal Hill. The omission of a show cause order 
with opportunity for a public hearing constituted no defect, since 
such order and opportunity for hearing are solely for the protection 


of a permittee who does not consent to the order. 


I. 
The claim of error in not postponing the effective dates of 


the orders is moot, of course, if, as we submit, the Commission was 


15 


correct in holding that the March 1, 1957 order was a valid modifica- 
tion order under Section 316. But, even if the Court should reverse 
the case for further proceedings, the question of whether the effective 
date of the grant should be postponed is for initial consideration by 
the Commission. On the merits of such postponement, the order 
seems clearly to have involved an “existing service”, so as to be 
automatically excluded from the stay provisions of Section 309(c) under 
the Court’s opinion in the Peoples case. Furthermore, the detailed 
public interest considerations against a stay, set forth in Signal Hill’s 
opposition to Appellant’s Protest, and not questioned by Appellant, 


would amply support a Commission decision against such postponement. 


Ill. 
The Commission did not err in dismissing KWK’s protest with- 


out affording it oral argument. Under the rule of Federal Communications 


Commission v. WIR, The Goodwill Station, Inc., infra, the Commission 


need not afford oral argument except where there is a specific statutory 
requirement therefor. There was no such requirement in Section 309(c) 
as originally enacted. The 1956 amendments merely gave the Commission 
the option to hold oral argument rather than full evidentiary hearings 
with respect to factual issues raised by a protest, which even if proved 
were legally immaterial to the validity of the grant complained of. The 


amendments did not give a protestant a right to oral argument where none 
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existed before but merely enabled the Commission to avoid an evidentiary 


hearing on legally irrelevant issues. 


ARGUMENT 


THE COMMISSION PROPERLY DISMISSED APPELLANT’S 
PROTEST CORRECTLY HOLDING THAT THE TEMPORARY 
AUTHORIZATION WAS A VALID MODIFICATION ORDER 
UNDER SECTIONS 303(f) and 316 OF THE 
COMMUNICATIONS ACT 


In Peoples Broadcasting Co. v. United States, 93 U.S. App. D.C. 


78; 209 F. 2d 286, the Court held that a temporary authorization under 


Section 316 was not within the protest provision of Section 309(c). 


This decision is clearly sound. For Section 309(c), by its explicit 
language, refers solely to protests against grants of an “instrument of author- 
ization... as provided in subsection (a)” and subsection (a) in turn refers 
solely to grants of “any application provided for in Section 308.” Hence, the 


sole question under appellant’s Point I is whether the temporary authoriza- 
15 
tion to Signal Hill was a valid order under Section 316. 


= Appellant's footnote 6, page 10, seems obliquely to question the Peoples case, suggesting the absence 
of a "sound theory" for Congress allowing protests against grants of applications under Sec. 308, but not 
against modification orders under Sec. 316. But, the statutory language here is clear. Furthermore, 
after the Peoples decision, the Sec. 309(c) protest provisions were twice amended with no enlargement 
by Congress to expressly encompass Sec. 316 orders. Such reenactment, though not conclusive of an 
implied adoption of the intervening judicial interpretation, "certainly does not detract from, but if any- 
thing re-enforces, the construction required by a clear-eyed reading of the statute."' Federal Communi- 
cations Commission v. Columbia Broadcasting System, 311 U.S. 132, 138. 
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a. There is No Requirement That an Order Issued Under 
Section 316 Be “Compulsive”; and the Provision for 
the Alternative Assignment of Channel 39 to Springfield 
if Signal Hill Failed Promptly to Vacate Channel 36 Did 
Not In Any Way Invalidate that Order. 

Appellant’s principal contention is that the provision for the al- 
ternative assignment of Channel 39 to Springfield if Signal Hill did not 
promptly indicate its acceptance of the modification order, so as to make 
Channel 36 immediately available for reallocation to Springfield, made 
the action dependent, not upon the exercise of the Commission’s discretion 
and expertise, but merely upon the wishes of Signal Hill and therefore de- 
prived the order of the “compulsive character” which appellant claims is 
an essential feature of action under Section 316 of the Communications 
Act. 

Since it is apparent from its acceptance of the modification order 
that was issued that Signal Hill would have equally consented to a “show 
cause order,” it might well be argued that the question is moot, for 
appellant concedes that such a “show cause order” would have enough 
“compulsiveness” to meet its objections. Nonetheless, the contention is 


devoid of even academic merit. 


1. A Section 316 Order need not be “compulsive” and does 
not become equivalent to a voluntary application because 
assented to by the permittee. 


There is no requirement in either Section 303(f) or Section 316 


that orders issued pursuant to them must be “compulsive.” Those sections 
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merely grant the Commission authority itself to initiate modification of 
outstanding authorizations upon a bona fide finding that such modification 
will promote the public interest, regardless of the desires of the parties 
affected by such action. 

There are, of course, situations in which the Commission will 
desire to initiate action modifying authorizations against the desires of 


the permittees. It is for the protection of such permittees that Section 


316 provides for a “show cause” order, guaranteeing a hearing on the pro- 


posed modification if requested. This does not mean, however, that a 
modification order is invalid under Section 316 because the permittee gives 
its consent to the order. Indeed, in the Peoples case, supra, itself, WGAL, 
Inc. filed pleadings “supporting the assignments proposed by the Commis- 
sion for Lancaster and consenting to the proposed modification of its 
license.” 8 Pike & Fischer, R. R. 275, 277. 

This much Appellant concedes. Appellant also appears to con- 
cede that a Section 316 modification order is not rendered invalid because 
the Commission may thereafter revoke the order on the basis of objections 
raised by an unwilling permittee in response to a “show cause” notice, or 
may otherwise decide to revoke the order in its own “discretion and ex- 


16 
pertise”. Appellant’s position is thus the very narrow one that the 


oS Appellant's Brief, p. 14, footnote 10, 
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Commission could not here include, in advance, as a condition in the modi- 
fication order, the requirement that it would not be effective unless Signal 
Hill promptly relinquished its rights to Channel 36, in default of which re- 
linquishment, Channel 39 would be assigned to Springfield instead. We turn 


then to this narrow question. 


2. The provision for the alternative assignment of 
Channel 39 to Springfield, if Signal Hill did not 
promptly relinquish its right to Channel 36, was 


a reasonable condition to avoid the risk of a 


time consuming hearing, and did not render the 
order any less an exercise of the Commission’s 
powers under Section 316. 


Appellant’s argument against the inclusion, in advance, of a con- 
dition requiring prompt surrender by Signal Hill of its rights on Channel 
36 seems to boil down to the contention that such condition was an abdica- 
tion by the Commission of its own “discretion and eee 

It seems clear, however, that the very inclusion of such condition 
was itself an exercise of the Commission’s own “discretion and expertise,” 
to assure expedition by minimizing the risks of time-consuming hearings. 
Such an advance condition, to guard against delays if consent is not promptly 
given, far from being an abdication of Commission discretion or expertise, 


would seem a prudent and sensible exercise thereof. 


The importance of thus avoiding time consuming hearings is well 


= Appellant's Brief, p. 14 et seq. 
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illustrated by the dilemma presented to the Commission in the New Orleans 
deintermixture proceedings decided on the same day as the present pro- 
sa The Commission had determined that an additional VHF channel 
should be added to New Orleans to make the area predominantly VHF. Two 
alternate channels had been suggested - Channel 12 and Channel 13. Channel 
12 had the disadvantage of being already used in Jackson, Mississippi, which 
was less than the prescribed 190 miles from the center of New Orleans, 
thus. making it necessary that the site in New Orleans be located some 35 
ples south of the city, preventing compliance with the normal city grade 
signal requirements of the Commission. Channel 13 did not present any 
such problem, but its assignment would have required modification of an 
existing VHF authorization in Laurel, Mississippi, to a UHF authorization 
and shifts from one VHF channel to another in two other communities. 
Faced with this dilemma, the Commission chose Channel 12, announcing it 
would waive the city grade signal requirement for that A rather 
than assign Channel 13--which would have been a more “flexible” and de- 
sirable channel but which would have required “time-consuming evidentiary 
hearings”. 

In thus selecting a less desirable channel for New Orleans, be- 


cause more quickly available, the Commission was still exercising its own 





18 Docket No. 11752, 15 Pike & Fischer, R.R. 1603. 


1 
: Ibid § 14, 
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| 


discretion and expertise. So, here, the very inclusion of the alternate pro- 
vision for Channel 39 was an exercise of the Commission’s own discretion. 
For, “the preference for Channel 36 over Channel 39, while substantial if 
Channel 36 could be made immediately available, would not exist if the 
assignment had to be deferred because of the lengthy delay occasioned by 
a hearing on a show cause easy In thus recognizing and providing 
against the possibilities of delay, the nature of the Commission's action 
did not change. It was simply providing an alternative course of action if 
it did not promptly obtain the consent of the existing permittee, which was 
indispensable under Section 303(f) and 316 if a time consuming hearing was 
to be avoided. | 

The fallacy of Appellant’s position can be seen by supposing that 
the Commission had in fact proceeded, as Appellant Says it had to, by first 
ordering Signal Hill to show cause why it should not surrender its permit 
on Channel 36, and operate instead on a temporary authorization on Channel 
2. Had Signal Hill opposed such show cause order, either by asking for a 
hearing or by filing a motion for reconsideration, the Commission could 


validly and rationally have revoked the initial order and shifted Channel 39 


0 
April 23 Memorandum Opinion and Order, J 2, R 105, 106. 
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21 
to Springfield in lieu of Channel 36. Since the Commission could have pro- 


tected itself against the risk of delay by two orders, it obviously had the 
power to frame a single order to accomplish the same result more simply 


and expeditiously. 


b. The Other Grounds of Invalidity Urged by 
Appellant Are Similarly Without Merit. 


Intermixed with the argument that the order was invalid because 
not “compulsive” are several miscellaneous arguments which we will now 


consider. 


(1) The Order was valid even though no substi- 


tution of “permittee” rights on Channel 2 
was ordered. 


Appellant seems to suggest that because the authorization to KTVI 
conferred merely “temporary” rights and did not substitute “permittee” 
rights on Channel 2 for the “permittee” rights surrendered on Channel 36, 
this action was not validly taken under Section 316. (Appellant’s Brief, 


p. 25, line 14, et seq.) 


But, the obvious reason why the Commission did not substitute 


21 See, in this connection, the decision of the Commission in the Albany-Schenectady-Troy case, 
when its March 1, 1957 show cause order was opposed, to abandon completely the initial plan to 
deintermix the area by making it all UHF and substitute a new plan to make the area all VHF 
(Docket 11751, Notice of June 24, 1957, 22 F.R. 4505, 4506, Par. 9), where the Commission 
said: "For deintermixing the area to make it all UHF entails deletion of Channel 6 and such ac- 
tion cannot be accomplished until the completion of the Show Cause proceedings relating to General 
Electric's license for this frequency. It would be some time, consequently, before our interim 
program for the television allocation in the Albany area could be realized. But, on the other hand, 
if an additional VHF channel were available, three VHF television stations would be bringing serv- 
ice to the public in this area in a relatively short period." 


<* 


~~ 


aa VT 
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permittee rights on Channel 2, was the fact that several parties had given 
notice to the Commission of their intention to file applications for regular 
operations on Channel 2 in St. Louis, thus precluding, under the Commis- 
sion’s interpretation of the Peoples and Zenith cases, supra, a substitution 
of permittee rights. 

Thus, the Commission explained (Par. 30 of the March 1 Report 
and Order, R 12): 


“Channel 2 is being added to St. Louis, and this frequency 
could be made available for Signal Hill, but the record 
indicates that several parties intend to file applications 
for Channel 2 in St. Louis; and under the doctrine of the 
Peoples and Zenith cases, all parties submitting appli- 
cations for the new frequency in St. Louis would be en- 
titled to comparative consideration. The public interest 
would be served, however, by enabling Signal Hill to con- 
tinue to provide a television service in St. Louis ona 
temporary basis on another frequency until it can be deter- 
mined who will operate on Channe] 2 on a regular basis. 
Channel 2 is the logical frequency on which Signal Hill 
should continue to afford St. Louis with a television serv- 
ice in the interim. Signal Hill, and any other interested 
parties, will be entitled to file applications for regular 
operation on Channel 2; in the meantime, Signal Hill can 
continue to afford the viewers in the St. Louis area with 
a television service.” (emphasis supplied.) 





Indeed, in the Peoples case itself, the order issued to WGAL was 
also a grant of a merely temporary authorization and not the substitution of 
“permittee” rights. There, it was only the original show cause order that 
proposed to modify WGAL’s existing Channel 4 authorization by substituting 


“permittee” rights on Channel 8. When, in the course of the proceedings, 
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Peoples Broadcasting Co., filed its competing application, the Commission 
held that there could not be a substitution of “permittee” rights in favor of 
WGAL unless and until a comparative hearing was ier Accordingly 
WGAL was given, pending such hearing, exactly the same type of temporary 
authorization which was issued to Signal Hill in the instant case, and it was 
such purely temporary authorization that was upheld by this es 

It is clear, therefore, that there was both reason and precedent 
for not substituting “permittee” rights on Channel 2 for the existing Channel 
36 authorization. The Commission was of the view that the notices filed 
of record that there would be competing applicants on Channel 2 would make 
such substitution invalid under the Peoples and Zenith cases. Hence, a tem- 
porary authorization was the only authorization that could be issued in order 
that the a rights of the competing applicants could be preserved 
and, at the same time, the public could be enabled to continue to receive 


Signal Hill’s program service, pending the outcome of the comparative 


hearings. 


(2) Both on principle and as a matter of Commission 


policy Section 316 can as appropriately be used to 
shift a UHF station to a VHF channel as the con- 


verse. 


~ Peoples Broadcasting Co., 8 Pike & Fischer R. R. 275. 


23 Peoples Broadcasting Co. v. U. S. (supra). 


2 
- Ashbacker Radio Corp. v. F.C.C., 326 U. S. 327 
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Appellant cites several cases as pnosedi indicating a rigid 
Commission policy never to issue an order modifying a UHF authorization 
so as to specify an available VHF channel. (See Appellant's brief, pp. 24, 
25). But, in each of these cases the UHF operator had sought “ permittee’ 
rights precluding a comparative hearing with other oper In none 
of them was there presented the quite different issue of the propriety of 
issuing temporary authorization to a UHF station to operate on a new VHF 
channel in order to preserve its existing service pending the outcome of 
comparative hearings for regular operations on the VHF channel. 

On principle, no reason is apparent why, in the interests of ef- 
fective deintermixture, a Section 316 modification order cannot be issued 
to modify a UHF station license to designate a VHF channel, as well as to 
change a VHF station license to designate a UHF channel, -- provided that 
in either situation the Ashbacker rights of competing applicants are ap- 
propriately preserved. : 

In commenting on this very question, the Senate Committee on 


Interstate and Foreign Commerce, after discussing the selective 


a Thus, in Delta Television, 11 Pike & Fischer R, R. 1559, 1560 cited by appellant, page 25, foot- 
note 15, the Commission rejected the proposed show cause order on the ground that "all interested 
parties should be afforded opportunity to apply for Channel 13 when it is assigned to Monroe." And, 
in WBUF TV, Inc., 12 Pike &FischerR. R. 218a, 221, such proposal was rejected because "if we 
assigned an additional VHF channe] to Buffalo, we believe it should be eS for any applicants who 
wish to apply * * *"' 
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deintermixture proposals of the Commission’s June 26, 1956 report, stated: 


“***the Committee is of the opinion that the licensee 
or grantee of any VHF channel which may be deleted 
in the process of deintermixture should be granted a 
UHF channel in its stead. No holder of a VHF station 
license should lose his grant without getting a prior 
right to a UHF license in its place. It would appear 
that this could be done through appropriate show-cause 
proceedings. Similarly, if a VHF channel deleted from 
one community is allocated to another community with 
a faltering UHF station, or a UHF station that has been 


forced off the air, the licensee of the latter should be 


granted the new VHF channel, thus making the market 
all VHF.” (Emphasis supplied) 


And, as a matter of Commission policy, precisely such show 
cause orders were proposed in the second Albany-Schenectady-Troy de- 
intermixture notice discussed below. 

The first Albany-Schenectady-Troy deintermixture order had 
sought deintermixture by making the area all UHF, by deleting VHF Channel 
6 from Schenectady and VHF Channel 10 from Vail Mills. However, when 
objections developed to the order, threatening delay in deintermixture if 
the order were adhered to, the Commission issued a new proposed rule 
making notice to deintermix the area by leaving VHF Channel 6 in 
Schenectady, VHF Channel 10 in Vail Mills and adding a third VHF channel 


27 
to the area at large. 


zs The Television Inquiry, Allocations Phase. Interim Report of Senate Committee on Interstate 
and Foreign Commerce, July 23, 1956, S. Rep. 2769, 84th Cong., 2d Sess., p. 11. 


om Docket 11751, Notice of June 24, 1957, 22 F.R. 4505. 
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Thus, the effect of the deintermixture plan upon the Albany- 
Schenectady-Troy area became virtually identical with the effect of the 
Springfield-St. Louis deintermixture order upon the St. Louis area, i.e., 
to make the area, for all practical purposes, all VHF. Accordingly, the 
Commission proposed to modify the authorizations of the area’s existing 
UHF stations from UHF to VHF channels. On this phase of the order, 
the Commission said: | 


“The Commission is aware, in light of the experience 
in other markets, that the addition of two more VHF 

channels in this area may mean that the UHF stations 
would be forced soon to leave the air. Consequently, 


in the interest of bringing to the people in the Albany- 


Schenectady-Troy area multiple television services 
as soon as practicable, we are taking action looki 
toward the modification of the authorizations of Van 


Curler and Hudson Valley to specify operation on the 
VHF channels added to the community. * * * We be- 
lieve that such action is necessary in the pu blic 
interest in order that our program for the improve- 
ment of television allocations in the Albany area can 
be expedited and that the public in the Albany area 
will be afforded multiple television services at the 
earliest practicable time.” 28 ! 
Pursuant to this finding, the June 24, 1957 notice contained “show cause” 
orders (Par. 14) : 
“directing Hudson Valley to show cause why its authori- 
zation should not be modified to specify operation on 


VHF Channel 10 in Vail Mills in place of UHF Channel 
41. Similarly, we are directing Van Curler to show 


ae Ibid, § 13. (Emphasis Supplied) 
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cause why its authorization should not be modified to 
specify operation on VHF Channel 13 in Albany in place 
of UHF Channel 35.” 

The foregoing action completely refutes Appellant’s contention 
that there is some rigid Commission policy that modification orders under 
Section 316 can be used in deintermixture proceedings only to change VHF 
stations to UHF authorizations and not to change UHF stations to VHF 


authorizations. 


Moreover, the sequel to the June 24, 1957 notice in the Albany- 


Schenectady-Troy proceeding is even more significant. For upon its 


issuance, several parties filed comments with the Commission stating 


that they desired to apply either for VHF Channel 10 (already assigned to 
29 


Vail Mills) or for VHF Channel 13 which was being added to the area. 
Thus, the situation became similar to that in St. Louis where the Commis- 
sion was similarly advised in the course of the rule making proceedings 


that applications would be filed for the new VHF channel being assigned to 


29 In comments filed July 18, 1957, Tri-City Radio, Inc., licensee of radio station WTRY, Troy, 
N. Y. stated it intended to file an application for a television station to operate on one of the VHF 
channels proposed to be brought into the Albany-Schenectady-Troy area. On the same day, Veter- 
ans Broadcasting Company, Inc., licensee of television station WVET, Rochester, N. Y. filed com- 
ments advising that it intended to file an application for Channel 10 at Vail Mills. On July 24, 
1957 Veterans filed such application with a further objection to the issuance of a show cause order 
to Hudson Valley. 





St. Louis.°” 

Since, under the doctrine of the Peoples nd Zenith cases 
the proposed show cause orders to modify “permittee” rights could 
not be valid as against these prospective competing applicants, the 
Commission abandoned the proposal to modify the “permittee” rights 
of the existing UHF stations and, instead, proposed temporary author- 


izations such as was issued to Signal Hill. By Public Notice B-48523 


(Report No. 14, Commission Instructions in Docket Cases, August 2, 


1957) a majority of the Commission 


“directed preparation of a document which would 
make the Albany-Schenectady-Troy area all UHF 
[ sic} 31 by retaining Channel 10 in Vail Mills, 
New York, and Channel 6 in Albany-Schenectady- 
Troy; shifting Channel 13 from Utica-Rome to 
Albany-Schenectady-Troy; and substituting Chan- 
nel 2 for Channel 13 in Utica-Rome (WKTV, 
Utica, to change from Channel 13 to 2); and 
permit present UHF stations in that area (WCDA, 
Albany, Channel 41, and WTRI, Albany, Channel 
35) to operate on a temporary basis on VHF 
Channel 10 and 13, respectively, pending deter- 
mination of any hearing which may be necessary 
with respect to applications for regular operation 
on those channels (Docket 11751).” eapeasi 
supplied) 


oe In the Springfield-St. Louis March 1 Report and Order, the Commission said (Par. 30; R 12): 

"Channel 2 is being added to St. Louis, and this frequency could be made available for Signal Hill, 
but the record indicates that several parties intend to file applications for Channel 2 in St. Louis; 

and under the doctrine of the Peoples and Zenith cases, all parties submitting applications for the 

new frequency in St. Louis would be entitled to comparative consideration, “ 


31 Obviously a typographical error for "VHF", 
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Thus, the Albany-Schenectady-Troy order, which in its original 
form is cited by Appellant for its differences from the Springfield-St. Louis 
order, turns out in its present form to be almost an exact parallel with said 
order. It negates Appellant’s assertion of an inflexible Commission policy 
against modifying a UHF station’s authorization to designate a VHF channel. 
It shows that the Commission can and will modify “permittee” rights by 
shifting a UHF’s channel to VHF, provided no competing applications are 
proffered. It further shows that where, because of competing applications, 
regular “permittee” rights on the new VHF channel cannot be given an 
existing UHF station,a temporary authorization can and should be issued 
pending the comparative hearings, if this is found to be in the public 


interest. 


(3) The modification order opens up no loopholes 
of abuse for giving immunity from protests or 
“preferred” hearing status to “singled out” 
applicants. 


Appellant charges (page 17, Appellant’s brief) that the order here 
opens a “loophole” for circumventing the protest procedures whenever the 
Commission desires by the “expedient of issuing a pre-application announce- 
ment of its willingness to make a grant to a particular licensee or per- 
mittee...” But, every order, under Section 316, which is consented to by the 
permittee, can be described after the event as a “pre-application announce- 


ment of willingness to make a grant” to the licensee or permittee in 


<<} 
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question. Clearly, if the Commission wishes to thus abuse its power, it 
can do so as readily by issuing a “show cause order,” to which it is pre- 
arranged that the favored permittee will consent, as by issuing an order 
such as was issued here. | 

Indeed, if the present order was, as is charged by Appellant, 
a procedural “strategem” to avoid a protest against a grant for which 
Signal Hill would otherwise have filed an pppleasonlandern Sections 308 
and 309, the Commission would hardly have included the provision for 
the alternative assignment of Channel 39 if Signal Hil did not promptly 


accept; but would have simply issued a show cause order for the temporary 


authorization, to which Signal Hill would have been expected promptly to 


consent. : 

So also there is nothing to the suggestion that the Commission 
“singled out” Signal Hill in its March 1 Report and Order and “extended a 
special invitation to this permittee to request temporary use of this ‘open’ 
channel” (p. 17). The same invidious terminology could have been used to 
describe what the Commission did in the Peoples case when, over objections 
by Peoples Broadcasting Co., it issued a temporary authorization to WGAL 
at the latter’s request. The short answer, of course, is that both in 
Peoples and here the recipient of the temporary authorization was “singled 
out” because it was already on the air, rendering a service to the area in- 


volved, and the authorization was found by the Commission to be in the 
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public interest in order to provide a continuation of that service to the 


area. 


As to the “preferred” status claimed to have been conferred, 
the Commission, explicitly stated in its Report and Order of March l 
that: 


“In authorizing Signal Hill to operate on a temporary 
basis on Channel 2 as outlined above, we emphasize 
that in any comparative hearing involving regular 
operation on Channel 2, no effect whatsoever will be 
given to any expenditure of funds by Signal Hill pur- 
suant to the temporary authorization nor will any 
other preference redound to Signal Hill by virtue of 
the temporary grant.” (Par. 31; R 12) 


And in paragraph 36(f) of that same Order it restated that: 

“In any comparative hearing involving regular opera- 

tion on Channel 2 in St. Louis no effect whatsoever 

will be given to any expenditure of funds by Signal 

Hill pursuant to the temporary authorization, nor 

will any preference redound to Signal Hill by virtue 

of the grant of or operation under said temporary 

authorization.” (R 14) 

Where the Commission has so unequivocally stated that it will 
not afford an applicant a preference by virtue of its temporary authori- 
zation on a contested channel, this Court has held that “Until and unless 


the contrary is shown, we must assume that the Commission will act in 


good faith in respect to that declaration.” (Peoples Broadcasting Com- 
pany v. U. S., supra.) 
(4) The use of Form 301 for submitting the required 


engineering data did not convert the order into 
the grant of an application under Section 309. 
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Inherent in Appellant’s argument. (Appellant’s brief, pp. 9-10) 
that the Commission’s action of March 13 was a “grant” on an “applica- 
tion,” rather than the implementation of Commission action taken on its 
own motion is the assumption that the papers filed with the Commission 
by Signal Hill on March 7 and 8, 1957 (R 15-32) constituted an application 
within Section 308 of the Act. 

In its March 1 Report and Order, the Gamtidesion had instructed 
Signal Hill to “advise [ it] in writing by March 15, 1957, whether it accepts 
the temporary authorization for operation on Channel 2 subject to the con- 
ditions [ set forth elsewhere in the Report and Order] ” and to submit, by 
April 1, 1957 “all necessary information on FCC Form No. 301, executed 
in triplicate, for the preparation of engineering specifications to cover 
the temporary operation on Channel 2.” (J 36; R 14) | 

FCC Form 301 was obviously designated for convenience since 
it provided a format, to which consulting engineers and the Commission 
staff were both accustomed, for furnishing the necessary information for 
preparing the specifications for KTVI’s temporary operation. This did 
not, however, make Signal Hill’s submission an application within Section 
308. In addition to the engineering section (Part V), which was submitted 

by Signal Hill, Form 301 also contains a legal section (Part II), a financial 


section (Part Il), and a program section (Part IV). Signal Hill was not 


| 
required to, nor did it, submit Parts I, I or IV of the form. None of the 
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extensive data as to financial ability, legal qualifications, programming, 


etc. that go to making up a complete application was included -- as is 


plainly recognized by Appellant at p. 28 of its brief. 


Similarly, Signal Hill’s letter to the Commission of March 7 
(R 15) was not a request or an application for anything. By its very 
language it was a notification that Signal Hill would accept the temporary 
authorization on the conditions set forth by the Commission. Thus, the . 
circumstances surrounding the submission of March 7 and 8, and the 
submission itself, both negate the contention that the submission consti- 


tuted an “application” under Section 308 of the Act. 


(5) All of the formal requirements of Section 
316 were complied with. 


Appellant argues that “The March 1, 1957 conditional order in 
Docket 11747 was not a Section 316 order either in form or in substance.” 
We have dealt above with the question of whether, “in substance,” the 
March 1 action was taken under Section 316; and at this point merely draw 
to the Court’s attention the fact that all the formal requirements of Section 
316 were met. 

Section 316 requires only that: 

a. “... in the judgment of the Commission /the action 


proposed/ will promote the public interest, con- 
venience, and necessity ... 
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b. that “the holder of the license or permit 
shall have been notified in writing of the 
proposed action; and the grounds and 
reasons therefor”; and 


that such permittee be “given reasonable 
opportunity ... to show cause by public 
hearing, if requested, why such order of 
modification should not issue.” 


47 USCA 316, emphasis supplied. 


All of the above requirements were met. 
(a) There was a determination by the Commission that the 
public interest would be served by the action proposed. In its March 1 
Report and Order the Commission determined that: 


“We find, in view of the foregoing, that the 
assignment of Channel 36 in Springfield is to 
be preferred to Channel 39, and we are there- 
fore assigning Channels 26 ‘and 36 to Spring- 
field.” 


“Signal Hill now operates Station = on 
Channel 36 in St. Louis, and this frequency 
must be deleted in order to make it avail- 
able for Springfield ... The public interest 
would be served, however, by enabling Signal 
Hill to continue to provide a television serv- 
ice in St. Louis on a temporary basis on 
another frequency until it can be determined 
who will operate on Channel 2 on a regular 
basis. Channel 2 is the logical frequency on 
which Signal Hill should continue to afford 
St. Louis with a television service in the 
interim.” (Par. 29 and 30; R 12) 


(bo) There was notification in writice to the holder of the 


authorization involved. Signal Hill was advised in writing of the proposed 
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action of the Commission and the grounds and reasons therefor by serv- 
ice upon it of the March 1 Report and Order. 


(c) The provision that an opportunity to show cause be 


given is applicable only “if requested by the permittee” and Signal Hill 


waived its rights to such a hearing by accepting the temporary authoriza- 
tion upon the conditions imposed by the Commission. 

We submit, therefore, that on none of the grounds advanced by 
Appellant was the temporary authorization to KTVI not a valid order 
under Section 316 of the Act. 

II 
THE COMMISSION DID NOT ERR IN FAILING 
TO POSTPONE THE EFFECTIVE DATE 
OF ITS ORDERS 
Appellant concedes at pages 26 and 27 of its brief that: 
“If the Commission’s action of March 13 was not 
protestable under Section 309(c) of the Act, the 
Commission was justified in disregarding the 
re yuest in Appellant’s protest that the effective 
date of that action be postponed.” 

It is clear, therefore, that the Court will have no reason to con- 
sider the second “Question Presented” in this appeal if it finds that the 
Commission was correct in dismissing Appellant’s protest on the grounds 
that it was an action under Section 316 and therefore not subject to protest 


under Section 309(c). 


We submit it is equally clear that, even if the Court were to 
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reverse the Commission’s determination, hold that the action complained 
of was subject to protest and remand to the Commission for a protest 
hearing under Section 309(c), it should not, in this appeal, enter an advance 
ruling on whether the Commission should postpone the effective date of 
KTVI’s temporary authorization pending such hearing. 

Such a ruling would require this Court to substitute its judgment 
for that of the Commission on one or both of two questions, not yet passed 
on by the Commission, - - (1) whether the March 1, 1957 order was “neces- 
sary to the maintenance or conduct of an existing service,” and (2) whether 
there are other reasons why the public interest requires Signal Hill’s tem- 
porary authorization to remain in effect -- and thus to pre-empt the Commis- 
sion’s primary jurisdiction in these ssaereaeae 

The 1956 amendments to Section 309(c) created a discretion in 


the Commission to allow a protested grant to remain in effect upon a 


finding that the public interest so required. Since their approval in January 


1956, the Court has delivered opinions on the merits in three cases in which 
the Commission had dismissed a protest on legal grounds, but the Court, on 
appeal, had found that the protest was well brought and should have been 


granted. In none of those cases, however, did the Court, in remanding to 


2 | 
See Rochester Telephone Corp. v. U. S., 307 U. S, 125, 139. Note also that in Federal Com- 
munications Commission v. WJR, The Goodwill Station, Inc., 337 U. S. 265, at p. 285, the Supreme 
Court declined to pass on matters that the statute had placed in the primary jurisdiction of this 
Court, 





38 


the Commission seek to decree in advance of Commission action after re- 
mand, whether or not the grant should be stayed pending the protest pro- 
ceeding. 

In Federal Broadcasting System, Inc. v. FCC et al, 97 U.S. 
App. D. C. 293; 231 F. 2d 246, the Commission had dismissed a protest 
“for lack of particularity” and the protestant had appealed the dismissal. 
The case had been argued before the 1956 amendments had been enacted; 
but the decision was not rendered until afterwards. In its opinion the Court 
reversed the Commission dismissal of the protest, vacated the Commission’s 
Order and remanded for further proceedings. However, in pointed recogni- 
tion of the Commission’s primary jurisdiction in such matters, the Court 
specifically declined to pass on the question of whether or not the 1956 
amendments could be applied retroactively to that particular case, since 
that involved questions which, if raised, “should be dealt with in the first 
instance by the Commission.” (231 F. 2d at p. 251) Doubtless for the same 
reason, the Court also did not consider the question of whether the public 
interest required that the grant remain in effect. 

Similarly, in Granik et al v. FCC et al, 98 U.S. App. D. C. 247; 
234 F. 2d 682, and in Valley Broadcasting Company v. FCC, 99 U. S. App. 
D. C. 156; 237 F. 2d 784, each of which involved the Court’s reversal of a 
Commission action dismissing a protest without having reached the question 


of-whether the grant involved should be stayed, the Court remanded to the 
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Commission without instructions, or even intimation, as to whether the 
protested action should remain in effect pending the protest proceeding 
which the Commission was now required to ae 

Consistent with its past action in similar ose and with the 
controlling rule of law as enunciated by the Supreme Court, this Court -- 
even if it should conclude that the protest should not have been dismissed -- 
should not in this appeal entertain the questions involved in a determina- 
tion of whether the stay provisions of Section 309(c) require that the effec- 
tive date of KTVI’s authorization be postponed, pending future proceedings 
on the protest, before those questions have first been passed on by the 
Commission. | 

But even if the Court were to rule on these questions, it would 


not reach the result urged in Appellant’s brief. 


(1) Appellant argues (Appellant’s brief, p. 27) that “The 
| 


‘existing service’ contemplated by Section 309(c), at the time of the March 
13 grant to Signal Hill, was Station KTVI’s service on Channel 36” so that 
the provision in that Section that “authorizations ... necessary to the 
maintenance or conduct of an existing service” need at be stayed pending 


protest hearings could not apply to the temporary authorization on Channel 2. 


a In the Granik case, the Commission on remand did stay the grant, 14 Pike & Fischer R. R. 
467; in Valley ley Broadcasting Company the matter became moot when the aS withdrew the pro- 
tested application. 





40 


But, there is nothing in the text or legislative history of Section 
309(c) which contemplates that the radio or television “existing service” 
which is being continued by a protested order must be on the same channel 
as before for purposes of being immune to the stay provisions of that sec- 
tion. Indeed, in the Peoples case, supra, 209 F 2d at p. 288, this Court 
noted that, where the channel previously used by WGAL had been deleted 
from the city, the preservation of WGAL’s “existing service” ona 
different channel was “within the scheme of the statute” providing for an 
exception to the automatic stay provisions of Section 309(c) “that if an 
existing service is involved it shall continue pending the Commission’s de- 
termination after hearing.” 

(2) Appellant also argues (p. 28) that the Commission “did not 
have before it the requsite information on the basis of which it could 
affirmatively find that public interest required the grant to remain in ef- 
fect.” This is incorrect. Signal Hill, in its verified Opposition to Appel- 
lant’s Protest, had set forth specific facts regarding the unique program 
service to the St. Louis area which would be lost if the effective date of 
the protested action were to be postponed. Relevant excerpts from this 
Opposition are set forth in the Appendix to this brief. Appellant did not 
file any reply to this Opposition or otherwise contest the facts therein set 
forth. They are uncontroverted before the Commission and would clearly 


have constituted an adequate basis for a determination by the Commission 


4] 


that the public interest required the temporary authorization to remain in 
effect pending a hearing on the protest, had such a hearing been ordered by 
the Commission. 

Indeed, Appellant’s central argument seems to be that, had the 
Commission ordered a hearing on the protest, it could not have found on 
the record before it that the public interest required a continuation of 
Signal Hill’s program service solely because Signal Hill had not submitted 
Section IV of Form 301 showing its detailed plans of staffing, financing, 
character or technical qualifications, and hence, it was 

“impossible for the Commission to have made 

a valid grant in the first instance and absent 

such information, it was impossible for the 

Commission to make an affirmative finding 

that the public interest required the grant to 

remain in effect pending a decision after the 

hearing on Appellant’s protest.” Gigeliants 

brief, p. 28) 
But, Appellant did not, by reply to KTVI’s Gai or otherwise, question 
KTVI’s ability to continue the program service described in its Opposition; 
and such program service has in fact been continued by KTVI under its tem- 

35 | 


porary authorization. We submit, therefore, that the Commission would 


have had ample grounds for refusing to postpone the effective date of the 


35 See pages 5 to 9 of Intervenor's Verified Opposition to Appellant's motion for Temporary re- 
lief, of May 28, 1957, filed in this proceeding on May 30, 1957, for a description of how KTVI 
had continued, under its temporary authorization, its past programming as had been set forth in 
its Opposition to Appellant's Protest, quoted in the Appendix. | 
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order had that issue been before it. 

But, what appellant really asks is that, if the case be remanded, 
the Court by-pass the Commission and itself issue an order “staying fur- 
ther operations” by Signal Hill. (Brief, pp. 31, 32). Such stay, we submit, 
would invade the primary jurisdiction of the Commission by requiring the 
Court to make factual and public interest determinations which are vested 
in the Commission under Section 309(c). 

We submit, therefore, that there is no merit to appellant’s 


second point. 


Il. 
THE COMMISSION DID NOT ERR IN 
DISMISSING THE PROTEST WITHOUT PRIOR 
ORAL ARGUMENT 
It was held by the Supreme Court in F.C.C. v. WJR, The Goodwill 


Station, Inc., 337 U. S. 265 (1949) that the Commission need not afford the 


opportunity for oral argument except in those situations where specifically 


required by the Communications Act. We submit that there is no such re- 
quirement in connection with the determination which the Commission here 
made as to the protestability of the action complained of. 

Section 309(c), as originally enacted in 1952, required the Com- 
mission, within a prescribed time, to make a determination on the threshold 


questions of whether the protestant was a party in interest and had specified 
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with particularity the facts relied upon to show that the protested grant 
was not in the public interest. It gave the DRCeaat aa no right to a hearing 
or oral argument on these threshold questions. It merely directed that, 
if the Commission determined those questions in the affirmative, it hold 
an evidentiary hearing on the issues designated in the protest. According- 
ly, the Commission followed a uniform practice of making such threshold 
determinations solely on the pleadings filed in connection with the protest. 
Since the Commission could make these threshold determinations without 
affording hearing or oral argument it could, a fortiori, determine without 
oral argument the purely jurisdictional question (which arises even before 
the threshold questions of the sufficiency of the protiiat under the statute) 
of whether the action complained of is subject to the protest provisions of 
Section 309(c). | 

Appellant seems to agree that under Section 309(c), as originally 
enacted, it would have had no right to an oral argument on the question of 
whether the action complained of was subject to protest: for it bases its 
right to such argument solely on the provision for oral argument con- 
tained in the 1956 amendments to that section. However: both the language 
and the legislative history of that amendment make it clear that it does 
not, and was not intended to, apply to this situation. : 


In the first place, the language of the amendment itself, shows 
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that the provision for oral argument comes into effect only after the Com- 
mission has made the threshold determinations described above, and ap- 
plies only to the way in which the factual issues raised by the protest are 


to be handled. What the statute, as amended, now says is that, even ifa 


protestant is a party in interest and has set forth with particularity the 


reasons why the protested grant may not be in the public interest, he is 

not entitled to a full evidentiary hearing on all issues raised by his pro- 
test; that if the Commission finds that certain issues -- even if resolved 

in favor of the protestant -- would not constitute grounds for setting aside 
the grant, it need not designate them for an evidentiary hearing if it affords 
the protestant oral argument in lieu of a full evidentiary hearing with re- 
spect to those particular issues. The provision for oral argument, by its 


own terms, goes no further than that; and the legislative history confirms 
36 
that it is so limited. 


36 The Mid-Florida case, cited in Appellant's brief in fn. 19, p. 31, involved an entirely different 
factual and procedural situation than the instant case; andin no way supports Appellant's contention. 
There, the Commission had determined the threshold questions in protestants' favor, had set some 
of their issues for evidentiary hearing but had rejected other issues without affording protestants 
oral argument with respect to these issues. Since all jurisdictional questions had been resolved 
in protestants’ favor, none of their issues could be dismissed without either full hearing or oral 
argument. In the instant case the Commission never got to that point, having dismissed the pro- 
test on the purely jurisdictional ground that the action complained of was taken under Section 316 
and was not, therefore, subject to protest under Section 309(c). 
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The background of these amendments is set out in full in their 
legislative history. (1 Pike & Fischer, R. R. 10:361 - 10:379). The Com- 
mission was concerned that once it had determined that a protestant was a 
party in interest and had “specified with particularity the facts relied on” 
it could be required automatically to hold a full evidentiary hearing on each 
of the factual issues raised by the protestant, including issues which, even 
though factually resolved in favor of the protestant, would not constitute 
grounds for setting aside the grant. The sole eee of amending the 
statute to provide for oral argument was to relieve the Commission of the 
burden of holding useless fact finding hearings by affording an alternate 
method of disposing of legally irrelevant factual issues. 

The reports of both Congressional cominilibes are specific on 
this point. The House report (House Report No. 1051, 84th Gone Ist Sess.; 
1 Pike & Fischer, R. R. 10:361, 10:363) states that the proposal was ad- 
vanced to “give the Commission authority to demur to any or all of the 
issues raised by the protestant” (emphasis supplied) ; and the Senate report 
(Senate Report No. 1231, 84th Cong., Ist Sess.; 1 Pike & Fischer R. R. 10:371, 
10:373) used similar language, noting that “the amended Section 309(c) would 
permit the Commission to demur to any or all of the issues which the pro- 
testant has raised.” 

There is no indication anywhere in the legislative history that 
the amendment was intended to require oral argument where none had been 

i 


| 
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required before. To the contrary, the legislative history is specific that 
nothing was intended to be changed by this amendment except that the Com- 
mission was to be given an alternative method of disposing of specific 
issues after the threshold determination relating to the protest had been 
resolved. Thus the Senate Report stated: 

“The Commission would, of course, have to 

decide within the 30-day period not only whether 

the protestant was a party in interest and had 

specified with particularity why it believed the 


grant should not be made, but also whether par- 
ticular issues should be immediately set for 


evidentiary hearing or designated for oral 


argument looking toward a decision on demur- 
rer ...” Senate Report No. 1231, 84th Cong., Ist 


Sess.; 1 Pike & Fischer R. R. 10:371, 10:374 
(emphasis supplied) 


* * * 

Appellant misstates the effect of the Commission’s April 23 
Memorandum Opinion and Order (the order appealed from) when on p. 31 
of its brief it describes it as determining that “on the basis of the facts 
alleged in Appellant’s protest ... no grounds for setting aside its March 13 
Order were present.” 

In that Order the Commission assiduously avoided passing on 
the merits of the allegations of the protest. In paragraph 4 of that Order 
it states specifically that: 


“We desire at the outset to limit the scope of 
this decision. The petitioners herein are protesting 
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under Section 309(c) of the Act and requesting 
reconsideration under Section 405 of the Act of two 
Commission actions ... We deem it convenient to 
treat the merits of all of these pleadings at one 
time. Accordingly, this decision is limited to con- 
sideration of the validity of the ‘protests’ of the 
Louisiana Purchase, KWK, Inc. ...[ et al].” 

(R 106) | 


The sole holding of the Order, as it applied to KWK’s “protest,” 


is found in paragraph 7 where the Commission said: 

“We believe it is clear that the Commission’s 

action modifying Signal Hill’s authorization for 

operation on Channel 36 to provide for temporary 

operation on Channel 2 is not subject to protest 

under Section 309(c) of the Act....” (R 107) 

Similarly, Appellant’s claim that Congress could not have in- 
tended to impose a requirement for oral argument with respect to the in- 
dividual issues of a protest and, at the same time, sanction the dismissal 
of all the issues without oral argument, is specious. The Commission had 
always had and exercised the right to dismiss a protest in toto without a 
hearing or oral argument where the protest did not meet the statutory 
threshold requirements; and -- as shown above -- this power was not 
abridged or in any way affected by the 1956 amendment. The Commission’s 
power to make the determination made in this case without oral argument 
(which Appellant impliedly admits existed prior to the 1956 amendments) 


was not destroyed or diminished by the 1956 amendments whose sole pur- 


pose and intent was to enlarge the Commission’s ability to dispose of 
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legally irrelevant issues in protest cases without useless hearings. 
We submit, therefore, that Appellant was not entitled to oral 
argument before the Commission entered the order appealed from herein. 
| CONCLUSION 
For the foregoing reasons, the Court should affirm the Commis- 
sion’s Order dismissing Appellant’s protest. 
| Respectfully submitted, 
Monroe Oppenheimer 
Abraham J. Harris 
William P. Bernton 


1026 Woodward Building 
Washington 5, D. C. 


Attorneys for Intervenor, 


SIGNAL HILL TELECASTING 
CORPORATION 


August 23, 1957 
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APPENDIX 


Excerpts from Opposition of Signal Hill Telecasting Corporation to Protest and 
Petition for Rehearing of KWK, Inc. (R 74 to 76). : 
"Even if the Commission should hold that KTVI's temporary authorization were subject to pro- 
test under Sec. 309(c) and that the allegations in the protest required designating it for hear- 
ing, it is clear that the Commission should not vacate that authorization or postpone its ef- 
fective date until after the hearing has been held since, for the reasons set forth below, the 
public interest affirmatively requires that the continuation of this service should not be inter- 
rupted beyond the brief interval authorized by the Commission for replacing the Channel 36 
antenna and transmitter with a Channel 2 antenna and transmitter which work, it is estimated, 
will be completed about the middle of April, 1956. 


"The public interest in a quick resumption of KTVI's service is a direct reflection 

of the exceptional programming it has been offering the people of the St. ‘Louis area. 
| 

"KTVI has carried the full schedule of the Cardinals away-from-home games each 
year since 1954, The opener for the Cardinals this year is to be an away-from-home game 
on April 16. Under the time schedule adopted under the Commission's order, the change in 
KTVI's transmitter and antenna will be completed in time to carry the opening game and the 
rest of the season. These games have a tremendous following in St. Louis and have achieved 
@ quasi public service status there. 


“"KTVI has been the outstanding sports station of St. Louis and in addition to the 
Cardinals baseball games, carries bowling, wrestling and other minor sports, shown only 
rarely on other stations, besides regular broadcasts of football and basketball. An analysis 
of its composite week for 1956 shows a total of 8-3/4 hours devoted to sports shows. 


"Signal Hill, has, in addition, a truly astounding record of public service activi- 
ties in the St. Louis area. In 1956 (in spite of the fact that the station was not operating full 
time) its public service programs totaled approximately 185 hours and it carried, in addition, 
a total of well over 3,500 public service spot announcements. In 1954 it conducted a telethon 
for the United Cerebral Palsy Association, raising over $75,000, Its "Nite Cap" program re- 
ceived a distinguished service award from the St, Louis Small Business| Council as the TV 
program rendering outstanding service to the business and civic community of St. Louis. 


"Even its sports programs have been recognized as having a public service aspect. 
The Executive Director of the Metropolitan Youth Commission of St. Louis and St, Louis 
County has written that: : 


‘St, Louis is a great baseball community and there = thousands of 
youngsters actively enrolled each summer in the Khoury League and other 
leagues sponsored by the City Recreational Department, the Cub Scouts, 

| 





etc. Many of these youngsters learn the rudiments of the game and its 
sportsmanship by viewing the programs in their own homes. Televised 
programs of ball games act as a major stimulant in interesting youngsters 
in this form of recreation. To deny them of this, what I believe educa- 
tional opportunity, would not be fair play.' 


"The Director of Community Relations of a Labor Union that has interested itself in the problem 
of juvenile delinquency in the St. Louis area has written that - 


'The problem of juvenile delinquency tends to increase during the 
summer months after school closes, This may be due to the fact that 
there is no organized recreational program except on a very limited basis 
reaching only a small fraction of the young people of the community. The 
Hennings Subcommittee on Juvenile Delinquency recently issued an interim 
report on St. Louis and found that St. Louis was losing its battle with 
juvenile crime because of the lack of recreational and therapeutic facilities 
in the community. 


'The telecasting of baseball games has a great attraction for young- 
sters who might otherwise get into mischief or even become juvenile de- 
linguents due to the lack of facilities in the community which would direct 
their interests into constructive channels. 


I feel that the televising of basepall games in the St. Louis area has 
a particularly great value because of the limited recreational facilities at 
the present time. It is an excellent medium because it reaches a large num- 
ber of young people and it provides a vicarious outlet for the healthy, com- 
petitive aggression of young people. The young viewer of a baseball game 
tends to identify himself with the spirit of sportsmanship and fair play 
exemplified by baseball.' 


"The Director of Public Welfare for the City of St. Louis has written that - 


‘As Director of Public Welfare in St. Louis, I know that many hours 
that would have been dull and uninteresting for patients in our City hospitals 
have been prightened by watching the St. Louis Cardinals out-of-town games 
televised by Station KTVI. 


‘It is heart warming to see groups of hospitalized citizens reacting to 
the healthy influence of baseball as played by our peloved St. Louis Cardinals.! 


"We submit that, in the light of the foregoing record of KTVI, the public interest 


requires that the temporary authorization to it remain in effect." 
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COUNTERSTATEMENT OF THE CASE | 


American Broadcasting-Paramount Theatres, Inc. (ABC), an 
intervenor herein, submits a Counterstatement of the Case in order to 
highlight a jurisdictional question which should be disposed of before 
the instant appeal can be considered on the merits, namely, whether 
this Court has jurisdiction to review a Commission order which disposes 
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of only one portion of a pleading which appellant filed with the Com- 
mission, particularly where theappeal is noted at a time when other 
petitions for rehearing of the action complained of are still pending 


before the Commission. 


The following facts are germane to the jurisdictional question 
thus posed: 


Television service was being provided to St. Louis, Missouri, 
immediately prior to March 1, 1957 (R. 6-7), by three commercial 
television stations -- Station KWK-TV (licensed to appellant), operating 
on VHF Channel 4 and affiliated with CBS; Station KSD-TV, operating on 
VHF Channel 5 and affiliated with NBC; and Station KTVI, operating on 
UHF Channel 36 and affiliated with ABC. 


By Report and Order released March 1, 1957 in Docket No. 11747, 
after appropriate rule-making proceedings and as part of its "deinter- 
mixture" program, the Commission made Springfield, Dlinois an all- 
UHF market, and to that end shifted Channel 2 from Springfield to 
St. Louis, Missouri and Terre Haute, Indiana, thereby providing 
additional equally competitive services in those markets (R. 1-14; 

22 FCC Reports 318). In that same Report and Order the Commission 
concluded that it would be in the public interest to shift UHF Channel 36 
(on which KTVI was operating) from St. Louis to Springfield, Illinois, 

to replace Channel 2 -- so that television sets equipped to receive 
Channel 36 in the area between St. Louis and Springfield would not be 
rendered obsolete (R. 11-12). Knowing that UHF Station KTVI could 
not long survive against multiple VHF services in St. Louis (R. 12-13) 
and realizing that Channel 36 could not be shifted to Springfield without 
KTVI's consent (R. 12-13), the Commission tendered temporary authority 
to Station KTVI to operate on Channel 2, provided KTVI relinquished all 
rights on Channel 36 (R. 13-14). KTVI having indicated a willingness 

to comply with this directive (R. 15), the Commission on March 13, 1957 
granted Signal Hill (KTVI) temporary authority to operate on Channel 2, 
pending an Ashbacker hearing on competing applications for that 


reassigned channel (R. 33). 
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On March 25, 1957, appellant, as licensee of Stations KWK and 
KWK-TV, St. Louis, filed with the Commission a "Protest and Petition 
for Rehearing" challenging the legality of the Commission's temporary 
grant to Signal Hill on March 13, 1957 (R. 34-61). Similar pleadings 
attacking that grant were filed by Louisiana Purchase Company and by 
Wabash Valley Broadcasting Corporation (cf. R. 98-103). 


In a Memorandum Opinion and Order adopted April 17 and 
released April 23, 1957 in Docket No. 11747 (R. 104-108), the Com- 
mission denied the protest portion of appellant's March 25 pleading on 
the ground that the March 13 grant was not protestable under Section 
309(c) of the Communications Act (47 U.S.C. Sec. 309 (c) ). In the 
same Memorandum Opinion and Order it likewise denied Similar protests 
by Louisiana Purchase and Wabash Valley (R. 104-108). The Com- 
mission in that Order postponed action to a later date on the 
reconsideration portion of appellant's March 25 pleading (R. 106, para. 4). 


On May 16, 1957, Louisiana Purchase Company, pursuant to 
Section 405 of the Communications Act (47 U.S.C. Sec. 405), petitioned 
the Commission to reconsider its action of April 23, 1957 (see 23 FCC 
Reports 70, 71). In that pleading Louisiana Purchase requested the 
Commission to grant its protest, and to stay the effective date of the 
March 13 grant to Signal Hill (see 23 FCC Reports 70, (2k) 


On May 21, 1957, KWK, Incorporated, pursuant to Section 402(b) 
of the Communications Act (47 U.S.C. Sec. 402(b) ), filed a notice of 
appeal in this Court from the Commission's action of April 23, 1957, 
and concurrently therewith a motion for a stay of the March 13 grant. 


On May 27, 1957, as a party to the proceedings below and as a 
person who would be aggrieved by a grant of the relief which appellant 
seeks, American Broadcasting-Paramount Theatres, Inc. filed a notice 
of intervention pursuant to Section 402(e) of the Communications Act 
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(47 U.S.C. Sec. 402(e) ee By action taken June 20, released June 24, 
1957, the Commission denied the reconsideration portion of KWK's 
March 25 pleading, and Louisiana Purchase’s petition for reconsidera- 
tion of the April 23 Memorandum Opinion and Order (23 FCC Reports 
70, 71). Appellant has taken no appeal from the June 24 action within 
the 30-day period specified by Sections 402(b) and 405 of the Communi- 
cations Act (47 U.S.C. Sec. 402(b) and 405)~ 





1 
In its intervention notice ABC pointed out that in its efforts to develop a third competitive nation- 
' wide network it has been at a disadvantage vis-a-vis the two older networks (NBC and CBS) by reason 
of its inability to obtain program “clearances” in a substantial number of important markets where there 
are Only two television stations with comparable facilities (e.g., St. Louis prior to the grant here 
complained of); that ABC has accordingly urged the Commission to allocate at least three equally 
competitive facilities in each of the key markets of the country and to that end has participated in the 
. various deintermixture proceedings before the Commission; that it urged the deletion of Channel 2 from 
Springfield and its reallocation to St. Louis and Terre Haute (R. 1-2); that as a result of the March 13, 
1957 grant here protested ABC has a full-time outlet in St. Louis (namely, KTVI) operating on a VHF 
facility comparable to those utilized by affiliates. of NBC and CBS;that it opposed the protest filed by 
KWK, Incorporated (R. 104, 105); and that its interests and contractual relations with Station KTVI and 
with national and regional sponsors would be adversely affected if this Court were to set aside Signal 
| Hill's (KTVI's) temporary authority to operate on Channel 2 in St. Louis. 


2 
On July 19, 1957 Louisiana Purchase Company filed a Notice of Appeal and a Petition for Review 
challenging the June 24, 1957 Memorandum Opinion and Order (Case Nos. 14,032 and 14,033). 
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.. ve 


SUMMARY OF ARGUMENT | 


1. In its Memorandum Opinion and Order of April 23, 1957 
here appealed from, the Commission disposed of only the protest 
portion of appellant's "Protest and Petition for Reconsideration" 
filed March 25, 1957. The reconsideration portion of that pleading 
was still before the Commission when the instant Notice of Appeal 
was filed on May 21, 1957. In short, appellant is seeking to prosecute 
a "piecemeal" appeal. : 


2. On May 16, 1957, Louisiana Purchase Company, another 
party to the April 23 Memorandum Opinion and Order, sought recon- 
sideration thereof under Section 405 of the Communications Act, as 
amended in 1952 (47 U.S.C. Sec. 405). That pleading was still pend- 
ing before the Commission on May 21, 1957, when appellant sought to 
invoke this Court's jurisdiction under Section 402(b) of the Communi- 
cations Act (47 U.S.C. Sec. 402(b)). An appeal will not lie to the 
courts under Section 402 of the Act, as amended in 1952, until “public 
notice is given of orders disposing of all petitions for rehearing filed 
in any case" (47 U.S.C. Sec. 405). : 


ARGUMENT 


On the merits, in order to avoid repetitious contentions, ABC 
relies on briefs filed concurrently herewith by the Commission and 
by Signal Hill Telecasting Corporation. But before the merits are 
reached, ABC respectfully suggests that the instant appeal presents 


a serious jurisdictional question -- whether the appeal was premature. 


A. This Court Lacks Jurisdiction to Entertain a Piecemeal Appeal. -- 
In its pleading filed with the Commission on March 25, 1957, 
appellant "protested" the Commission's actions of March 1 and March 
13 under Section 309(c) and requested "rehearing" thereof under 
Section 405 of the Communications Act (R. 34-61). In short, appellant 
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sought reconsideration of the same actions under two different 
sections of the Communications Act (47 U.S.C. Secs. 309(c) and 
405). That pleading, properly labeled a "Protest and Petition for 
Rehearing, " was filed in Docket No. 11747, the deintermixture rule- 
making proceeding which gave rise to the two actions complained of 
(R. 34-61). 


: In its Memorandum Opinion and Order released April 23, 1957 
(R. 104-108) the Commission was careful to note (par. 4) that it was 
considering at that juncture only the "protest" portions of three 
pleadings then before it (including appellant's pleading of March 25, 
1957). The Commission did not in its April 23 Memorandum Opinion 
and Order pass upon the "rehearing" portions of those pleadings. It 
deferred action thereon until a later date (R. 106), with the result that 
the rehearing portion of appellant's March 25 pleading was not dis- 
posed of by the Commission until June 24, 1957 (23 FCC Reports 70), 
a month after the instant Notice of Appeal was filed. 


This Court has heretofore had occasion to analogize certain 
aspects of a "protest" under Section 309(c) to a "petition for recon- 
sideration" under Section 405. Metropolitan Television Company v. 
United States, 95 U.S. App. D.C. 326, 221 F.2d 879 (1955). In fact, 
a protest is a specialized form of reconsideration applicable to 
certain types of non-hearing grants (those made under Sections 308 

and 309 of the Act, as distinguished from those made under Sections 
303(f), 316, and 319 of the Act). On the other hand, the "reconsidera- 
tion” provision of Section 405 is much broader, being applicable to 
grants made with or without a hearing and to grants under Sections 
303(f), 316, and 319 as well as grants under Sections 308 and 309. 

In the situation where Section 309(c) is applicable a "party in interest" 
has the option of proceeding under that section, of proceeding under 
Section 405, or of requesting reconsideration under both sections. 


ee OPS 


y< of 
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Appellant elected to invoke both sections in asking the Commission to 
reconsider its Report and Order of March 1 and its temporary grant 
of March 13, 1957. 


Inasmuch as the Memorandum Opinion and Order of April 23 
disposed of only one aspect of appellant's pleading of March 25, an 
appeal therefrom at that juncture would require this Court to take 
jurisdiction over a "piecemeal" appeal. Appellant's pleading of 
March 295 was still before the Commission when the instant Notice 
of Appeal was filed. The "protest" portion had been denied on the 
premise that the challenged grant was not protestable under Section 
309(c). There was no question but that the grant was subject to 
reconsideration under Section 405. Thus, when the appeal was 
taken, it was still possible that the administrative agency would 
grant appellant the very relief it sought in this Court. In short, the 
April 23 Memorandum Opinion and Order was not "final" for purposes 


of Court review. 


As this Court stated in the much-cited case of Southland 
Industries v. Federal Communications Commission, 69 App. D.C. 82, 
83, 99 F.2d 117(U.S. App. D.C. 1938), "an appeal cannot be taken... 
from a judgment or decree not final as to all the parties, the whole 
Subject matter and all the causes of action involved. " Appellant 
elected to seek two types of relief in one pleading. Until the Commis- 
sion disposed of that entire pleading the action taken on April 23 was not 
final and a piecemeal appeal from that interlocutory action was not 
reviewable at that juncture under Section 402(b) of the Communications 
Act. | 


Although this Court in Toomey v. Toomey, 80 U. S. App. D.C. 
77, 78, 149 F.2d 19, decided in 1945, indicated that the principle 
enunciated in the Southland Industries case, decided in 1938, had been 
modified to some degree by the adoption of the Federal Rules of Civil 
Procedure, it should be emphasized that the 1946 amendments to the 
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Federal Rules remove in substantial part the qualification noted (by 
way of dicta) in the Toomey case. See David v. District of Columbia, 
88 U.S. App. D.C. 92, 187 F.2d 204 (1950). 


While the Federal Rules are not, of course, directly applicable 
to "orders," "decrees," "opinions," and "actions" of administrative 
agencies, they do represent a codification of basic principles and an 
expression of current policy concepts on appealability. As amended 
by the Supreme Court in 1946, Rule 54(b), F.R.C.P., expressly 

provides: 


When more than one claim for relief is presented in 
an action, . . . the court may direct the entry of 

a final judgment upon one or more but less than all 

of the claims only upon an express determination 

that there is no just reason for delay and upon an 
express direction for the entry of judgment. In the 
absence of such determination and direction, any order 
or other form of decision, however designated, which 
adjudicates less than all the claims shall not terminate 
the action as to any of the claims, and the order is 
subject to revision at any time before the entry of 
judgment adjudicating all the claims. 





Accordingly, absent an express certification by a district 
court, any judgment or order which adjudicates less than all the 
claims is not final and not reviewable by an appellate court. That 
same basic concept is equally applicable to appeals from “orders, ™ 
"judgments," or "actions" of an administrative agency which adjudi- 
cates "less than all the claims" before it, particularly where (as here) 
the action complained of is still "subject to revision" by virtue of 
_other portions of pleadings not yet disposed of by the administrative 
agency. Just as this Court will not entertain an appeal from a district 
court judgment which does not dispose of the entire controversy 
(Toomey v. Toomey, Supra), So it will not entertain piecemeal appeals 
from an administrative agency. This is in keeping with the traditional 
rule that administrative processes must be allowed to run their course 


prior to the institution of judicial review. Federal Power Commission v. 


) eT ae 
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Metropolitan Edison Co., 304 U.S. 375 (1938). Having elected to seek 
dual relief before the Commission, appellant could not appeal from an 
order disposing of only one portion of the relief thus sought. 


In 1948 Congress codified the existing statutes dealing with the 
federal judiciary, in line with basic concepts and policies of "finality, " 
"appealability," etc., spelled out in the Federal Rules of Civil Pro- 
cedure. In 1952 Congress similarly amended the review provisions of 
the Communications Act, both Section 402 and Section 405. To Section 
405 it added an express provision, as follows (47 U. S. C. Sec. 405): 


The time within which a petition for review shall be 
filed in a proceeding to which Section 402(a) applies, 
or within which an appeal must be taken under Section 
402(b), shall be computed from the date upon which 
public notice is given of orders disposing of all 
petitions for rehearing filed in any case. | 


Appellant's petition for rehearing filed March 25, in which it asked 
that the temporary grant to Signal Hill be set aside, was still pending 
before the Commission when appellant filed its Notice of Appeal on 
May 21, 1957. Since the Commission had not at that time disposed of 
“all"' petitions for rehearing filed against the March 13 grant, including 
one which appellant itself had filed on March 25, the instant appeal was 
expressly foreclosed by Section 405 of the Act. This Court has es- 
tablished beyond doubt that an appeal will not lie under Section 402 when 
the appellant has a petition for rehearing raising the same issues pend- 
ing and undecided before the Commission. Radio Wisconsin, Inc. , 
Case No. 13512, dismissed October 25, 1956; Soutland Industries v. 


Federal Communications Commission, supra.” 


1 | 
Since the instant appeal was filed under Section 402(b), it is unnecessary’ to consider at this time 

what rights appellant might have had under the All Writs Statute following an denial of the “protest” 

portion of its March 25 pleading (28 U.S.C. Sec, 1651). 
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This Court Lacks Jurisdiction to Entertain an Appeal Taken While 
a Timely Petition for Reconsideration is Pending before the 


Commission. -- Appellant's appeal was not only premature be- 
cause of its "piecemeal" character (with other portions of its March 
25 pleading then pending before the Commission), but also because of 
‘the pendency before the Commission of a timely petition for recon- 


sideration filed by Louisiana Purchase Company on May 16, 1957 
against the same April 23, 1957 Memorandum Opinion and Order 
which is the subject matter of appellant's Notice of Appeal filed in 

this Court on May 21, 1957. Both Louisiana Furchase and appellant 
in late March protested the March 1 Report and Order and the March 
13 grant in Docket No. 11747. Section 405 permits any party to a 
proceeding, and any person aggrieved by a decision, order or require- 
ment entered in such proceeding, to petition for rehearing within 
thirty days (47 U.S.C. Sec. 405). Accordingly, the petition which 
Louisiana Purchase filed on May 16, 1957, requesting reconsideration 
of the April 23 Memorandum Opinion and Order, was filed as a matter 
of statutory right and not as a matter of grace. Black River Valley 
Broadcasts v. McNinch, 69 App. D.C. 311, 315, 101 F.2d 235, 239 
(U.S. App. D.C. 1938). The filing by Louisiana Purchase of its May 
16 pleading rendered applicable the last sentence of Section 405 (as 
amended in 1952) stating that the time for taking an appeal "shall be 

_ computed from the date upon which public notice is given of orders 
disposing of all petitions for rehearing filed in any case" (47 U.S.C. 
“Sec. 405). 


Until Louisiana Purchase's May 16 petition for rehearing was 

_ disposed of, the Commission's order of April 23 was not "final." 

This Court's jurisdiction under Section 402 of the Act (as distinguished 
from the All Writs Statute) is restricted to "final orders" (see also 5 
U.S.C. Sec. 1032). Appellant's appeal filed May 21, with the May 16 
pleading then pending before the Commission, was hence premature. 
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In view of the explicit language of Section 405, as modified by Congress 


in 1952, it seems scarcely necessary to buttress the foregoing con- 
clusions with Court decisions. Supporting precedents are legion, not 
only under Section 405 but under analogous statutes governing appeals 
from administrative agencies and from the district courts. 


There can, for example, be no question that where a party to a 
Commission decision first seeks reconsideration under Section 405, 
and thereafter takes an appeal to this Court under Section 402(b) while 
his petition for reconsideration is still pending and undecided, the 
appeal is premature and confers no jurisdiction on this Court. 
Southland Industries v. Federal Communications Commission, 69 App. 
D.C. 82, 99 F.2d 117(U.S. App. D.C. 1938); Saginaw Broadcasting Co. 
v. Federal Communications Commission, 68 App. D.C. 282, 286, 96 
F.2d 554 (U.S. App. D.C. 1938); Woodmen of the World L. Ins. Assn. 
v. Federal Communications Commission, 69 App. D.C. 87, 88, 99 F. 
2d 122 (U.S. App. D.C. 1938); Radio Wisconsin, Inc.| v. Federal 
Communications Commission, Case No. 13512 (Order of October 25, 
1956). 


Does the mere fact that the notice of appeal is filed by one party 
to the Commission proceedings whereas the petition for reconsideration 
is filed by a different party warrant a different result? Clearly not, 
and the language and reasoning of this Court in a number of cases and 
the legislative scheme of the Communications Act and related appellate 
statutes so indicate. As this Court stated in United States ex rel. 
Dascomb v. Board of Tax Appeals, 56 App. D.C. 392, 394, 16 F.2d 
337, 339 (1926): "It is familiar law that a decision is not final, within 
the meaning of the statute providing for an appeal, until disposition of 
an application for rehearing or reconsideration seasonably made and 
v. Board of Tax Appeals, 56 App. D.C. 292, 994, 16 F. 26 337, 958 Unidos Dcomb op DC 199)1 Healy 


v. Pennsylvania R. Co., 181 F. 2d 934(C.A,. 3, 1950); Stevens v. Tumer, 222 F. 2d 352 (C.A. 7, 
1955). ! 
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entertained." Resort may not be had to the courts "for the adjudi- 
cation of an administrative question, the determination of which has 


not been completed by a commission having jurisdiction of it for that 


purpose." Southland Industries v. Federal Communications Commission, 


69 App. D.C. 82, 83, 99 F.2d 117 (U.S. App. D.C. 1938); cf. Northern 
Pacific Ry. Co. v. Solum, 247 U.S. 477, 483-484 (1918). 


In the much-cited Southland Industries case, in dismissing an 
appeal taken by an appellant while his petition for reconsideration was 
still pending, this Court laid down the following broad rule (p. 83): 
"It is a well recognized principle that an appeal cannot be taken from 
an interlocutory order... , or from a judgment or decree not final 
as to all the parties, the whole subject matter and all the causes of 
action involved, '. . . and that if the judgment or decree be not thus 
final and complete, the writ of error or appeal must be dismissed for 

want of jurisdiction.''' See also Saginaw Broadcasting Co. v. Federal 
_ Communications Commission, 68 App. D.C. 282, 286, 96 F. 2d 554 
(U.S. App. D.C. 1938). It cannot be controverted that the Order of 
April 23 was not "final" as to Louisiana Purchase, and did not become 
_ final until the Commission denied its May 16 petition on June 20, 1957, 
a month after the instant appeal was taken. Since the April 23 Order 
was "not final as to all the parties" when appellant filed its Notice of 
Appeal on May 21, 1957, it was not reviewable by this Court under 
Section 402(b). 


Although the Southland Industries case was one where the petition 
for rehearing and the notice of appeal were filed by the same party, 
resulting in a dismissal of the appeal as premature, it is evident 
from the above-quoted language and other applicable precedents that 
_ this factor was not controlling. The decision to be appealable by any 
| party must be final as to all parties. Accordingly, when one party 
| requests reconsideration and another takes an appeal, the result is the 
same as where both pleadings are filed by the same party (namely, the 
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appeal is premature), and the Courts have so held. : Reconstruction 
Finance Corporation v. Mouat, 184 F.2d 44(C.A. 9, 1950); see also 
Healy v. Pennsylvania R. Co., 181 F.2d 934 (C. A. 3, 1950); Stevens v. 
Turner, 222 F.2d 352(C.A. 7, 1955). | 


In the Mouat case, supra, a judgment was entered on June 11, 
1949 requiring the RFC to pay Mouat $38, 722. 10 but disallowing any 
recovery for waste allegedly committed on the leased premises. 
On June 18, 1949, Mouat requested "additional findings" under Rule 
52(b). On August 9, 1949, the RFC appealed from that portion of the 
judgment ordering it to pay the aforementioned sum to Mouat. Mouat's 
motion for additional findings on the matter of "waste" was denied by 
the trial court on November 7, 1949. Mouat appealed November 21, 
1949. The RFC failed to file a new appeal under Rule 73(a). In dis- 
missing the RFC appeal (at a time when it was too late to file a second 
notice), the Court said (p. 48): : 


M. W. Mouat has moved to dismiss Reconstruction 
Finance Corporation's appeal on the ground that it was 
premature. Reconstruction Finance Corporation being 
an agency of the United States, the time for appeal was 
60 days from the entry of the judgment. However, the 
running of the time for appeal was terminated by the 
motion to make additional findings, and the full time for 
appeal commenced to run and is to be computed from 
the entry of the order denying that motion. Having been 
taken while that motion was pending, Reconstruction 
Finance Corporation's appeal was premature and hence 


a nullity. It is therefore dismissed. [Footnotes omitted]. 

The foregoing rule is a salutary one. Appellant's Notice of 
Appeal assigned as error the same matters which Louisiana Purchase 
had raised in its May 16 pleading before the Commission. On the basis 
of contentions advanced by Louisiana Purchase the Commission could 
have reversed and set aside the April 23 Order which appellant seeks 


1 | 
The amount of the judgment is taken from the Govemment's brief filed in the above cited case. 
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to challenge in this Court. To entertain an appeal before the admini- 
strative agency has finally disposed of the matter requires this Court 
to concern itself with matters which the agency may itself modify and 
render moot. Public policy considerations, statutory provisions, 
court precedents, and the conservation of the Court's time all "support 
the rule that an appeal cannot be entertained while a petition for re- 
hearing is pending."' See Woodmen of the World L. Ins. Ass'n. v. 
Federal Communications Commission, 69 App. D.C. 87, 88, 99 F.2d 
-122(U.S. App. D.C. 1938). 


ABC accordingly contends that under principles enunciated by 

this Court in the Southland Industries case, particularly in the light of 
the 1946 changes by the Supreme Court in Rule 54(b) and the corres- 
ponding 1952 changes by Congress in Section 405, the instant appeal 
taken under Section 402(b) was premature. In the words of the Mouat 
case, the notice of appeal was a nullity. Subsequent action by the 
Commission on Louisiana Purchase's petition for rehearing and on the 
"reconsideration" portion of appellant's March 25 pleading did not 
_ revitalize or validate a premature appeal. Stevens v. Turner, 222 
F.2d 352 (C. A. 7, 1955); Reconstruction Finance Corporation v. 
-Mouat, 184 F.2d 44(C.A. 9, 1950). For this Court to acquire juris- 
diction appellant should have filed a new notice of appeal within thirty 
days after public notice of the June 24 Order (23 FCC Reports 70) 
disposing of the various petitions for rehearing, as expressly required 
_ by the last sentence of Section 405 of the Communications Act as amen- 
ded in 1952 (47 U.S.C. Sec. 405). 


1 

American Broadcasting-Paramount Theatres, Inc. has raised a similar jurisdictional question in 
Case Nos. 13,617 and 13,674 argued on June 4, 1957 and awaiting decision. In denying a stay in 
Case No. 13,768, the Court “postponed to the merits" a similar jurisdictional contention there advanced 
' by ABC in opposition to the issuance of a stay, That case has not yet been briefed. 
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CONCLUSION | 
Since the Notice of Appeal in Case No. 13,891 was premature, 
and since no notice of appeal was filed by appellant within 30 days after 
the Commission released its Order of June 24 denying the various 
petitions for rehearing, the instant appeal should be dismissed for lack 


of juris diction: 


Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street, N.W. 
Washington 6, D. C. 


Counsel for Intervenor, 
AMERICAN BROADC ASTING-PARAMOUNT 
August 23, 1957 THEATRES, INC. 


1 
By a timely notice of appeal filed within 30 days after the release by the Commission of its June 24 
denial, Louisiana Purchase Company has properly presented in case Nos. 14,032 and 14, 033 the 

questions which KWK, Incorporated seeks to raise in Case No. 13,891. Appellant states (Br. p. 4, fn. 3) 
that it is preparing and will shortly file a petition for review of the June 24 Order under Section 402(a) of 
the Act. Insofar as KWK, Inc, seeks to challenge the “temporary operating authority” granted Signal 
Hill on Channel 2 such action (we submit) is reviewable only under Section 402(b) of the Act, and that 

the 30-day period allowed for a section 402(b) appeal has long since expired.) 





